
Evan A. Nelson
Direct Dial: 612.672.8396 
Direct Fax: 612.642.8396 
evan.nelson@maslon.com

February 12, 2020 

Via E-filing and hand delivered 

The Honorable John H. Guthmann 
Ramsey County District Court 
1470 Ramsey County Courthouse 
15 Kellogg Boulevard West 
St. Paul, MN 55102 

Re: Ramsey County Court File No. 62-cv-19-4626 

Dear Judge Guthmann: 

Relators oppose Respondent Minnesota Pollution Control Agency’s (“MPCA”) February 7, 2020  
request to add the document contained in the Administrative Record as WATER_0040784-893 to 
the transfer hearing record as “Exhibit 228A” and “Exhibit 230A.” To support its request, MPCA 
reaches the unfounded conclusion that the stipulations seek to identify “similar” documents in the 
Administrative Record. To the contrary, the stipulations seek to identify whether a document 
appears or does not appear in the Administrative Record.  

MPCA attached Exhibit 228 and the first two pages of WATER_0040784-893, which MPCA 
seeks to untimely introduce as “Exhibit 228A.” Exhibit 228 contains an email from Christie 
Kearney, PolyMet’s Environmental Site Director, which describes PolyMet’s “priorities of 
changes” to a pre-public notice draft permit. MPCA’s proposed “Exhibit 228A” does not contain 
this email from Ms. Kearney. Rather, “Exhibit 228A” includes a separate and unrelated string of 
responses from Ms. Kearney that appear in the Administrative Record. Whether “Exhibit 228A” 
is in the Administrative Record is not relevant to whether Exhibit 228 is, let alone whether Exhibit 
228 should have been, included in the Administrative Record to document changes requested and 
made in the pre-public notice draft permit.  

MPCA also proposed that the pages WATER_0040786-893 be introduced as “Exhibit 230A,” 
because it is “related” to Exhibit 230 although the differences “are apparent on the face of the 
exhibits.” These documents are over a hundred pages long, so comparisons are not obvious on the 
face of the exhibits, and would require a page-by-page substantive analysis. The time for adding 
this new “exhibit” is long past.  

Relators made every effort to reach agreement with Respondents on stipulations that were intended 
to simply reflect whether a document was in the Administrative Record or a DPA response. MPCA 
has now insisted on admitting documents that are “similar” to exhibits already in evidence. MPCA 
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does not explain the relevance of some other document that is “similar” to an exhibit in this 
proceeding. Further, no party included WATER_0040784-893 on its exhibit list.1

At the end of the day, MPCA is attempting to admit a document not before the Court, long after 
the time a witness could explain to the Court the content and context of the document or how it is 
or is not similar to what is in the Administrative Record. The time to introduce documents is over. 
MPCA’s request should be denied. 

On the basis of the foregoing, Relators respectfully request that the Court deny MPCA’s request 
to add new exhibits to the transfer hearing record at this late date.  

[signature blocks on following page] 

1 Because MPCA is attempting to admit a document that was not on their exhibit list, it must 
demonstrate that “good cause existed for failing to disclose the exhibit” as of the December 
deadline to identify exhibits. (Am. Order Setting Evid. Hr’g ¶ 7 (Nov. 19, 2019).) The 
Administrative Record, gaps and all, preexisted this transfer hearing. MPCA could have, but did 
not, mark WATER_0040784-893 as an exhibit or exhibits in December 2019. Now it offers no 
explanation for why “good cause existed [in December 2019] for failing to disclose the exhibit.” 
MPCA’s request should be denied for failing to satisfy the Court’s prior order regarding 
identifying exhibits. 
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Respectfully submitted, 

MASLON LLP

 /s/ Evan A. Nelson  
WILLIAM Z. PENTELOVITCH (#0085078) 
MARGARET S. BROWNELL (#0307324) 
EVAN A. NELSON (#0398639) 
90 South Seventh Street 
3300 Wells Fargo Center 
Minneapolis, MN 55402-4140 
Phone: (612) 672-8200 
Email: bill.pentelovitch@maslon.com 
margo.brownell@maslon.com 
evan.nelson@maslon.com 

MINNESOTA CENTER FOR 
ENVIRONMENTAL ADVOCACY 

/s/ Elise L. Larson_____________________ 
ELISE L. LARSON (#0393069) 
KEVIN REUTHER (#0266255) 
1919 University Avenue West 
Saint Paul, MN 55105 
Phone: (651) 223-5969 
Email: elarson@mncenter.org 
kreuther@mncenter.org 

NILAN JOHNSON LEWIS PA

 /s/ Daniel Q. Poretti  
DANIEL Q. PORETTI (#185152) 
MATTHEW C. MURPHY (#0391948) 
120 South Sixth Street, Suite 400 
Minneapolis, MN 55402-4501 
Phone: (612) 305-7500 
Email: dporetti@nilanjohnson.com 
mmurphy@nilanjohnson.com 

Attorneys for Relators Center for Biological 
Diversity, Friends of the Boundary Waters 
Wilderness, and Minnesota Center for 
Environmental Advocacy

JUST CHANGE LAW OFFICES

 /s/ Paula Maccabee  
PAULA G. MACCABEE (#0129550) 
1961 Selby Avenue 
Saint Paul, MN 55104 
Phone: (651) 646-8890 
Email: pmaccabee@justchangelaw.com 

Attorneys for Relator WaterLegacy

FOND DU LAC BAND OF LAKE 
SUPERIOR CHIPPEWA

/s/ Sean Copeland  
SEAN W. COPELAND (#0387142) 
1720 Big Lake Road 
Cloquet, MN 55720 
Phone: (218) 878-2607 
Email: seancopeland@fdlrez.com 

VANESSA L. RAY-HODGE (pro hac vice)
500 Marquette Avenue NW, Suite 660 
Albuquerque, NM 87102 
Phone: (505) 247-0147 
Email: vrayhodge@abqsonosky.com 

MATTHEW L. MURDOCK (pro hac vice) 
1425 K Street N.W., Suite 600 
Washington, D.C. 20005 
Phone: (202) 682-0240 
Email: mmurdock@sonosky.com

Attorneys for Relators Fond du Lac Band of 
Lake Superior Chippewa 

cc: Counsel of Record (via Odyssey) 
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