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SUBJELCT:  Review Summary of Poly Met Mining, Inc., NorthMet Proposed NPDES Permit
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Erow: Kevin M. Plerard, Clhief -~ e/ T g

WPDES Programs Branéh
To: Fije

Permit Heview Summary

MPCA provided EPA Region 3 with a2 pre-public notice deaft permit for review on Janoary 17,
2018". Regular meetings were beld approximately every two weeks during BPA Region 57
review, and comments identified were shared verbally with MPCA during these mestings. EPA
Region 5 identified numerous substantive comments on the draft permit and prepared a comment
letter (o ] &*? POA ? However, Reglon § senjor menagement reached an agresment with MPCA 1o

* The sciuet public rotice began o January 23, 2018 ang endsd on March 158, 2018,

*EEA Region S staff (NPDES and ORC) brisfed senior management on March §, 2018 to highlight the significancs of

the comments identified during review of the draft permit angd the importence of sharing the comments with

WIPCA thrpugh @ comment latter, During the brisfing, EPA Water Divizsien recommended sending & comment fegier

tg MPCA during the public comment perind to document EPA Region 57 findings. 1t was noted duding the briefing

that

v EPA provides comments on drsfi permits during the public comment period as 2 part of our regular NPDES
program oversight to ensure thet stete permits are congistent with the Clean Water Act (CWA) and s
reguiations prior 1o the permit being nroposed for issuance. '
o This practice reduces the need (o issue ohjections on proposed permils because the state would have had

an opportunity 10 work with EPA 1o address concerns before proposing the permit.

= EPS fas been involved in the profect for several vears, as 2 cooparating agency during the NEPA process,
which resulted in several projedt design changes to improve enviranmenta! protection. Af the end of the NEPA
process, £PA agreed with the State’s proposst 1o address remaining surface water guality concerns during the
perTHiting process.

s« To follow-up on the NEPA apreement and to implement our Jeint Briority with the state,
discussions with BPTA on various issues since the permit application was submitted in sy 25316 Hewevrﬁ;.,
COMCEMS remali.

&5 mithceted sbove EPA Region 5 identified severa! issues during review and provided the following general

characterization of them as follows:

1 The dreft permit c;sd not include watar guality based offfuent Bmits [WQOBTLs) or any other conditions Lha‘ are
83 gtringrent as n&e;saw o ensure compliznce with the applicable water quality reguirements of all affected
States as reguired by 40 CF.R. 122 4{0) and 40 CLF.R 123 £8{cHel
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oreo sending writien comuments.” Following this agreement, EPA Region 3 held a conference
cﬂ} with MPCA on April 3, 2018 during which the comment letter was read fo the Siate. EFA
Region 5 held wuhpm meetings with MPCA following the April 3, 2018 conference call.
During these mestings MPCA provided updates on the status of permif issuance bt did not
orovide responses fo comments received. These calls ceased in early sumner, 2018, EPA Region
5 and MPCA had a face 1o face meeting on September 23-26, 2018 during which the concerns
cuthned in our April 5, 2018 conference call were discussed in more detail.

P-—h

The intent of the Septernber 2018 meeting was 1o provide EPA an opportunity to meet with
MPCA and the company” to oblain additional information on the treatment systenis and
operation. The second half of the meeting was for EPA to meet one-on-one with MPCA o
atterpt to resolve the significant issues identified by EPA Region 5 on the draft permit. Two of
the more ohjectionable issues raised by EPA Region 5 were (1) the lack of water quality based
effluent limitations (WQBELSs) mn the draft permit and (2) MPCA’s plan 10 issue general permit
coverage for construction stormwater discharges from peat dominated wetland svstems which
may release significant amounts of mercury into downstream navigable waters.

Regarding the lack of WQBELs, the NPDES program believes based on information provided by
the company that there is a reasonable pofential to cause or contribute to an excursion from state
nugmeric and narrative water quality standards. MPCA referred to a “qualitative” reasonable
potential analysis based largely on their confidence that the treatment system will perform as
expected. Given MPCAs refusal to include WQBELs EPA Region 5 asked MPCA at the face 10
face meeting to include additional “operating” Himits in the permit for arsenic, cobalt, lead,
nickel, and mercury at an internal outfall, WS074. Following the meeting, after consideration of
EPA Region 5's request and discussions between MPCA and the company, MPCA agreed to
include the additional “operating” limits.® Unlike WQBELs and TBELs, internal “operating”

The permit includes technology based efffuent imits (TBELs) that are up to 2 thousand times greater than

zpplicable water quality criteria,
3, The draft permit did not incude all of the requirements of 40 CF.R. 440, Subparts G, H and K that apply 1o this
oroposed project, namely a restriction on discharge volume that is eguivalent to the annual net precipitation

)

for the site.
4. The draft permit contained de facto permit modifications, upon submittals from the permittes, which would
be g violation of the public process assodated with permit modifications under 40 CFR. 122,62, and create 3
sericus compliance and enforceabilty concern as to the scope of what is covered by the permit per 40 CFR.
123.44{c1}, {5} and 60 CF.R. 122 4a).
Additional permit enforceability concerns, per 40 CF.R, 122 44{c}{1} and; 40 CF.R. 122 4{g), include thai the
permit
a, Comtains "operating Hmits” on an internal outfall thet are not clearly enforceable by EPA or MPCA
and, thus, would be ineffective at protecting water guality.
b, Fenctions g5 ¢ shield from Clean Water Act enforcement for poliutants disclosed during the
apolication process per 33 U.S.C 1342{k}.
¥ Emnail from Kurt Thiede (EPA Region § Chief of Staff} to Shannon Lotthammer [MPCA) dated March 16, 2018
which outlines the agreement between £PA and MPCA. Appendix A
* Polyhet representatives and thelr consultants from Barr Engineering were present on the first day of mestings

held on September 25, 2018,
*inclusion of these “operating” limits are for all pollutants for which modelling and/or pilot testing determined to
he potentially present in waste streams a3t concenirations greater than water guslity criteria before entering the

i
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v lack 2 clesy reg*“am”\ connection to controlling surface water discharges. The Region
$ raview team was asked by Kurt Thiede w0 defermine whether operating Hmits could be
federally enforceable "H’Ovliamf‘s of the permit. The Gffice of Regional Counsel, in conjunction
with EPA’s Office of General Counsel, evaluated these “operating”™ limits and determined that
they are arguably federally enforceable as operation and mainienance requirements for the
iaciliny's reverse osmosis/nancfiftration treatment system. 40 C.FR. 122 4]1(e). We note that
federal enforceability of these operating limits is less certain and more complex than if these
limits were established as WQBELs.

in additen fo these internal operating Hmits, MPCA also included at surface water discharge
point SD0OGT, a 1.0 TUc whole effluent toxicity (WET) limit, a WQBEL for pH, and a narrative
prohubition of violations of applicable state water guality standards.® The State alse included a
suite of federal TBELs for the iron ore indusiry category. See 40 CFR. 122.44{a). EPA’s
internal analysis showed that the majority of the TBELs would not be sufficient to ensure that the
tacility’s discharge did not exceed applicable state WQS. However, the State’s inclusion of the
narrative prohibition on violation of applicable state WQS argoably would function as the
controliing WQBEL at SDOU! and would ensure that the surface water discharge would not
exceed applicable State WQS. See 40 CF.R. 122.44(d).

While MPCA representatives agreed to consider modifying the draff permit to add operating
limats for additional parameters they refused to make anv changes to address the expected
mercury loading anticipated from stormwater runoff from the removal of peat dominated
wetiands and plan to cover this discharge under the State’s construction stormwater general
permit. The construction siormwater general permit does not inclnde provisions for addressing
specitic water quality standards issues. As a result, the proposed permit {and associated
permutiing scheme} appears to leave mercury from this aspect of the project wholly anregulated.
EPA Region 5 reconunended that MPCA evaluate whether there is reasonable potential for
discharges covered under the construction stormwater general permit (o cause o7 contribute to
excursions from water quality standards and whether such discharges could be controlled as a
part of the State’s CWA Section 401 certification. There is nothing in the permitting record to
suggest that MPCA has performed this analysis. Therefore, construction stormwater genaral
permit coverage, which presupposes that a project will comply with WS, likely would not be
sufficient to ensure discharges of construction stormwater from peat removal activities, which
have been shown to release mercury at other Minmesota indusirial facilities, will comply with
downstream water quality standards in this case. MPCA snggested that the stormwater pollution
prevennon plan for this activity would include detentiop basins and that the majonity of storm
water from this activity would be collected and sent to the tailings basin and ultimately to the
WWTS. At this time, it does not appear that MPCA intends (o include stormwater monitoring
requirements or effluent limite for mercury. EPA continues 1o recommend that the State issue 2n
individual constructon stormweier permit for this project, but this concem is separate from the
PolvMet individual NPDES discharge permit before us

wastewslier reziment system, Note that these are in addition to the “opersting” fmits included in the draft
parmit Tor sulfaie, and copper,

® WIPCA revised the narrative condition 1o the following: “The discharge of trea"ed wastewater from the WWTS
must not violate state water guality standards. Biinn. Stet. § 115,03 subd. 117

3
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Following the face to face meeting in September. MPCA provided a copy of the pre-proposed
permit to EPA Regon 5 for a 45-day review on October 25 26‘1 8. As moted above and described
in more detail below, MPCA addressed or partially addressed some comments while completely

isregarding others. Based upon the changes made o provide adamm protection at Crutfall
SDO0] and the mnclusion of additional operating limits which we believe are arguably federally

enforceable, EPA provided verbal confirmation to MPCA on December 3, 2018 that EPA would
not oppese MPCA’s public notice of the proposed permit. MPCA proposed the permit on
Becember 4, 2018. According to our memorandum of agreement with MPCA”, this is the version
of the NPDES permit it intends to issue, and EPA has 15 davs or until Dec cember 19, 2018 1o
review the penmit and determine whether o lssue 2 general oblection. The issuss, MPCA’s stated
revisions (if any), and EPA’s response are explained in the attached table.

Next Steps

EPA Region 5 has 15 days, or until December 19, 2018 to definitively decide whether to file a
general objection to MPCA’s issuance of the permit. A geperal objection stales in a very general
way what the issues are and the bases for EPA’s objection. EPA would then have 90 days from
the date that the proposed pefmit was submitted to file 2 specific objection. A specific objection
would provide a detailed explanation of EPA’s basis for obiection and describe how EPA would
resolve the objectionable ftems. EPA apd MPCA could work out the issues with the proposed
permut during the 0 days and potentially avoid sending the specific obiection

The review team’s conclusion that there are legal arguments that can be made 10 support
enforcement of the proposed permit have been provided to Water Division management and
Region 5 Chief of Staff Kurt Thiede.

Clontacts

Mark Ackerman NPDES, 312-353-4143, Ackerman mark@epa.gov; Barbara Wester, ORC,
312-353-8514, Wester barbaraf@epa gov ; Candice Bauer, NPDVES, 312-353-2106,

Baver candice@ena.pov, Kevin Pierard, NPDES, 312-886-4448, Pierard kevin@epa. gov.

! bitos:/fwww opa gov/siies/oroduction/fies/ 2013-008/ documents /mn-mos-nodas. aof

4
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ags Revin Plerard read aloud to MPCA during a
s Region 5 and ?'n@?‘”;i on April 5, 2018,

wie

Comments and Recommendations to Ensure Consistencv with the {leap Water Act

,J?a

e acknowledge MPCA s consideration in the draft permit of the federal regulations at
Subparts G, I, and K, inchuding TBELs. See vermit sections 6.10.44

40 CFR. Part 440 §

and 8.1.1

MPCA should, therefore, consider in its analysis all the poliutants that were presented in

the apphication matenials as potentially present in the proposed discharge to determine
those WOQBELs that are needed in the parmit. Further, if
parametey ic be the key to ensuring the facility will meet all applicable water quality

MPCA considers a particular

standards, e.g., copper at monitoring station WS07
monitonng station WS074 {permit section 6.10.3
WOBELs at monitorng focation SDOUT 1o snsure

LS

{D rrnt section 6,310,407 or sulfate &
g permtt shouid include appropriate
bc se internal operating Lmits

¢ the point where the discharge i3
sent 1o recaiving walers {362 also comment 6, h&iow}

resull mn mesting ?L..}s.f’f?"‘af‘}i’e waer guah ﬂ stamdarn

p;

p
s
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#

1o the EPA-MPUA National Pollutant Dhacbgrgt EM&Q@;& Sx siem ”»“DES}
Memorandum of Agreement for the GLT (Great Lakes 1

B epr aj cted Efffuent Gualit EQ‘: described in 40 CF R Parl 122, Appendix F, Procedurs 5 Paragraph B.2.

* TEbA and MPCA agree that MPCA will use only alternative statistical procedures for deriving PEQ that m&?‘{ the
criteriz in 40 CF.R. Part 132, Appendix ¥, Procedure 5, Paragraph 5.2 IPA and MPZA further agree that EPA reteing
the suthority to review any spedific statistical procedures Minnesols intends {o use Tor deriving PECs and “’L‘O obiect

permits that have been developad using statistizal procedures that do not meet the reguirements of Paragraph

{

34T ensure the WWTS is operating as desipnad and to remain consistent with the assumption mmade in the FEIS,
the perrnit indudes an internsal performance monitoring point {Station WS074) whare an Operating Umit of 10
Hate applies. The Cperating Limit 3t WSD74 is en enforceable permit imit but &5 ﬂEfth & water guality
ermit imit nor a technology based permit kit because there is ne Reasonable Potentizl” {p. 35%

= Piiot-testing Report” dated Juns 201
e page 31 of the ? nai Piiot-testing Report” dated june 2013_

e
B}

’{;

{
.
oo

'T'l

24
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~d

EPA is concerned that the permil and supporiing materials do not include sufficient
information {0 eq}iam how downstrears water will be protecied consistent with CWA
Section 402(b)(5), 33 U.S.C. § 1342(b¥5), based upon the following considerations,
inclading: {1) downstream receiving walers exceed the applicable state and downstream
state humzm health and wiidiife water guality standard for mercury, and (2) the pilot
study states that the effectiveness of the treatment syster to rerpove mercury 15 unknown,
We note that 2 downstream fribe, that has “Treatment as a State” and federaily approved
WQS, bas notified EPA that the project is likely to contribute 1o excesdances of its
downstream WQS, including for smercury, MPCA shouid ensure that its permit will
ensure compliance with downsiream state WS,

that as this is a new discharger, the inclusion of WQBELs for these
parameters wouid be prudent and provide a basis for measuring the pﬁ’”’fﬁffﬁﬁnﬁﬁ of the new
ireatment technology proposed by the applicant. We also note mar in subsequent permit cveles,
after the facility has achieved full operation, such Hmits could be modified or deleted if no
reasonable poteniial (o excesd water quabity standards 1s demonstrated.

Efftuent Linifations CGuideline Caicnlation

' Concerns
address the Toliowing concerns,

[

MPCA shoul

P
(851
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Additionally, the mternal “operating linut” for copper, at 9.3 micrograms per liter at
permit section 6.10.43, is equivalent to the water quality criterion for o@p@az However,
permit section 6.10.44 appears to authorize higher discharge conceptration for copper,
based on the TBEL that appears to apply at outfall SDOO {(perrit section 8.1.1), This
creates a conflict as to which Ihmit is applicable and enforceable against the permetiee.
MPCA should revise the permit to nclude 2 WQBEL for copper.

under either peﬁmt f@r ﬁ}»ampi\, if legacy peliutﬁnts do not aﬁ‘*ﬂhdi“ as nrec%ﬁad {permit
section 6.10.45

. hecanse, as

7N

noted in the fact sheet (p. 17}, seep discharges “contributed 10 excesdances of permit
affluent Hmitations established in the NPDES/SDS permit.” and (4} appropriate inferim

authorization, tmits, and reguirements for tailings basin seeps untl such z time 23 seeps

are fully contained and cease to reach surface waters.

26
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mclude monitor

sated S A NPDES permits must
mg reguirements “to assure compliance with permit imitations,” which

F&lnr{ in. District. f”ouvrt
State of Minnesota
1/10/2020 4:03 PM

mnelude, among other things, “the mass (or other measurement specified in the permit} of

each poll
outfall.

utagt limited in the permit” and “the volume

of efflnent di

&, may cause confusion for regulators and pub

permit, and therefore would not ensure compliance with the CWA (see 40CFR.§

scharged from each

[
[
:Ei.
&
£
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P

EPA recommzés T;,Ja“é KPC% c@mzd:r arvd addmm the o F Howing comments t¢ mmprove the

clarity and accuracy of the permit.

28
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2
We suggest including & location for

-
28
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