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The Honorable John H. Guthmann
Ramsey County District Court
1470 Ramsey County Courthouse
15 Kellogg Boulevard West

St. Paul, MN 55102

Re: Ramsey County Court File No. 62-cv-19-4626
Dear Judge Guthmann:

Pursuant to paragraph 7 of the Court’s Amended Order Setting Evidentiary Hearing (“Amended
Order™), Telephone Conference Tr. (“Conf. Tr.”) 35:1-10 (Dec. 6, 2019)), and the Order Granting
in Part and Denying in Part Relators’ Motion to Amend Exhibit List (“Exhibit List Order”) (Jan.
17, 2020), Relators move the Court to amend Relators’ Exhibit List to include handwritten notes
recently provided to Relators by the U.S. Environmental Protection Agency (“EPA”) in response
to a Freedom of Information Act (“FOIA”).

Relator WaterLegacy has sought EPA records, including notes from phone calls with the
Minnesota Pollution Control Agency (“MPCA”) since March 27, 2018. (See Decl. of Paula G.
Maccabee (“Maccabee Decl.”) § 3 (Jan. 17, 2020)). On November 15, 2018, WaterLegacy filed
FOIA request EPA-R5-2020-001126 seeking notes of phone conferences between MPCA and
EPA believed to have occurred between March 12, 2018 and November 28, 2018. (Id. 1 4). EPA
provided WaterLegacy with a supplemental disposition for this FOIA request on January 17, 2020.
(Id. 1115-6 & Ex. A). The supplemental disposition provided Kevin Pierard’s handwritten notes
regarding the above-captioned matter for conversations on March 12, 2018, April 30, 2018,
October 22, 2018 (“Pierard Notes”). (Id. 1 7 & Ex. B (RELATORS_66012-21)). Relators had no
access to the Pierard Notes before January 17, 2020 and the Pierard Notes directly address
Mr. Pierard’s conversations with EPA during a time period relevant to the evidentiary hearing.
(Seeid. 5 & Ex. A).

In the Amended Order Setting Evidentiary Hearing, the Court scheduled an Exhibit List deadline
for December 9, 2019. (Amended Order § 7). The Court provided that “[u]nlisted exhibits shall
not be admitted unless the court determines that good cause existed for failing to disclose the
exhibit.” (Id. (emphasis omitted)). At the December 6, 2019 conference, this Court moved the
Exhibit List deadline to December 16, 2019. (Conf. Tr. 35:1-10). The Court specifically stated that
good cause exists and post deadline use of a document justified, even if opposing counsel objected,
where Relators had no control of a document in the possession of the government, sought to
procure the document in a timely fashion, and received it for the first time after the December 16,
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2019 deadline. (Conf. Tr. 36:14-25).! Consistent with these decisions, on January 17, 2020, this
Court granted Relators’ Motion to Amend the Exhibit List to include EPA handwritten notes
produced under FOIA after the Exhibit List deadline because “[tlhe documents are highly
probative and there is no prejudice to the MPCA, as the agency participated in the meetings.”
(Exhibit List Order at 3-4).

The Court’s previous decisions establish that Relators have good cause to amend their Exhibit List
to include the Pierard Notes. As explained above and in the attached declaration, the Pierard Notes
WaterLegacy received in response to its FOIA request fall precisely into this exception the Court
described. Relators would be prejudiced without the ability to use these documents at the hearing.
(Maccabee Decl. | 5-6, 8-9).

Anticipating a foundation objection from both MPCA and PolyMet, (See MPCA Response to
Relators’ Mot. To Amend Ex. List at 4 (Jan. 10, 2020); Letter from Monte Mills to Judge
Guthmann at 3-4 (Jan. 10, 2020)), Relators witness list includes Mr. Pierard (the author of the
handwritten notes), the Pierard Notes are “the type of evidence on which reasonable, prudent
persons are accustomed to rely in the conduct of their serious affairs.” Minn. R.1400.7300, subp. 1,
and the Pierard Notes are public records setting forth EPA’s activities, Minn. R. Evid. 803(8). The
Pirard Notes do not lack foundation; there is no basis for their exclusion.

For these reasons, Relators respectfully request this Court find Relators have shown good cause to
add the Pierard Notes to Relators’ Exhibit List so that they may be used as hearing exhibits.
Relators propose that the Pierard Notes (RELATORS 66012-21) be marked as Relators’
Exhibit 836.

[signature blocks on following page]

! Relators sent Counsel a meet-and-confer email on January 17, 2020, less than two hours after
receiving the documents from the EPA. As of 3:30 pm, January 17, 2020, Respondents have not
indicated that they do not oppose this motion.
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Respectfully submitted,

MASLON LLP

/s/ Evan A. Nelson

Filed in District Court
State of Minnesota
1/17/2020 4:40 PM

JUST CHANGE LAW OFFICES

/s/ Paula Maccabee

WILLIAM Z. PENTELOVITCH (#0085078)
MARGARET S. BROWNELL (#0307324)
EVAN A. NELSON (#0398639)

90 South Seventh Street

3300 Wells Fargo Center

Minneapolis, MN 55402-4140

Phone: (612) 672-8200

Email: bill.pentelovitch@maslon.com
margo.brownell@maslon.com
evan.nelson@maslon.com

MINNESOTA CENTER FOR
ENVIRONMENTAL ADVOCACY

/s/ Elise L. Larson

ELISE L. LARSON (#0393069)
KEVIN REUTHER (#0266255)
1919 University Avenue West
Saint Paul, MN 55105

Phone: (651) 223-5969

Email: elarson@mncenter.org
kreuther@mncenter.org

NILAN JOHNSON LEWIS PA

/s/ Daniel Q. Poretti

DANIEL Q. PORETTI (#185152)
MATTHEW C. MURPHY (#0391948)
120 South Sixth Street, Suite 400
Minneapolis, MN 55402-4501

Phone: (612) 305-7500

Email: dporetti@nilanjohnson.com
mmurphy@nilanjohnson.com

Attorneys for Relators Center for Biological
Diversity, Friends of the Boundary Waters
Wilderness, and Minnesota Center for
Environmental Advocacy

Enclosure

cc: Counsel of Record (via Odyssey)

PAULA G. MACCABEE (#0129550)
1961 Selby Avenue

Saint Paul, MN 55104

Phone: (651) 646-8890

Email: pmaccabee@justchangelaw.com

Attorneys for Relator WaterLegacy

FOND DU LAC BAND OF LAKE
SUPERIOR CHIPPEWA

/s/ Sean Copeland

SEAN W. COPELAND (#0387142)
1720 Big Lake Road

Cloquet, MN 55720

Phone: (218) 878-2607

Email: seancopeland@fdlrez.com

VANESSA L. RAY-HODGE (pro hac vice)
500 Marquette Avenue NW, Suite 660
Albuquerque, NM 87102

Phone: (505) 247-0147

Email: vrayhodge@abgsonosky.com

MATTHEW L. MURDOCK (pro hac vice)
1425 K Street N.W., Suite 600
Washington, D.C. 20005

Phone: (202) 682-0240

Email: mmurdock@sonosky.com

Attorneys for Relators Fond du Lac Band of
Lake Superior Chippewa
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