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Written Submissions THAT ARE NEITHER PRO NOR CON OR OFFER A DIFFERENT PERSPECTIVE on a Presumption of Joint Physical Custody

Dear Study Group Members:


As a psychologist who has done therapy with children and adults and conducted custody evaluations for over 25 years and now often serves as a Parenting Consultant or Parenting Time Expediter, I have come to believe that if there are to be presumptions at all regarding "custody" of children following a dissolution of a marriage or the break-up of a relationship between the parents of minor children, there should be a presumption for joint physical custody just as there is a presumption for joint legal custody.  What would make more sense to me, however, if the goal is to serve the best interests of the children and be fair to the adults involved, would be to eliminate the concept of "custody" and provide parents with an order (preferably an agreement) that specifies a parenting time schedule, a plan for how they are to make decisions regarding their child or children, and a budget that covers all of the child-related expenses.


I was fortunate to be able to attend the ABA/APA joint conference in Chicago last spring, Reconceptualizing Child Custody: Past, Present, and Future - Lawyers and Psychologists Working Together. The major take-home message from that conference seemed to be that empirical findings point to the benefit for children of divorce to have as much quality time as possible with both of their parents (assuming that neither adult is abusive, seriously mentally ill, or chemically dependent).  I would note that this is consistent with my understanding of the professional literature. Our research seems clear that following a dissolution or parental break-up, it is best for children to have access to the resources that both their mother and father can provide.  While this does not mean that so called "50/50" schedules are always best, it does mean that all kinds of individual differences (involving each adult and each child) need to be considered and that there is no single standard that should be imposed on all families.   Children (like other humans) require consistency and predictability in their lives in order to feel secure and to develop to the best of their potential in terms of their competencies, their relationships, and their sense of self.  But this does not translate for most youngsters to the need to wake up on weekdays from early September through early June in only one bed when they have two loving and capable parents who live in homes that are not far from their school.

From my perspective, "custodial" arrangements that foster children's ability to receive the best that each of their parents has to offer and to approximate what they would have had had the adults remained together serve their interests. The "cons" of such an approach include the expense to our system (in terms of time and money) arising from cases wherein mother and father don't agree.   I see no logical reason, however, as to why having a presumption of joint and legal custody would create more problems than the current statute does for families who are poor or come from specific cultural backgrounds or whose lives have been marked by domestic abuse.  If our goal is to do the best we can as a community for the children involved, such factors should be considered regardless of some legal starting point.  A central problem, I know, is to how to separate the financial consequences related to having two child-friendly households from other concerns.  Far too often under present law, I have seen one parent (typically, but not always, the mother) argue for restricting the other parent's time with their children out of economic need or for one of the adults (typically, but not always, the father) demand equal time with the children so as to limit his child support obligation. 


Thank you for considering my perspective.  I regret that I did not know about your group's interest in input and such limited time to respond.  Good luck!

Susan Phipps-Yonas, Ph.D., L.P.

Ph.D., L.P.

__________________________________________________________________________________________________________________
In response to your questions:
 
1.     Minnesota should completely discard the term "physical custody" and only look at how parenting time will be structured.  

2.     The meaning of the term "physical custody" is beyond me, at this point, in light of the 2007 changes to the child support laws.  Significant modification of parenting time requires the same standard as a motion to modify either sole or joint physical custody, making the label attached to physical custody even more meaningless.  To move a child's residence to another state, one must comply with specific statutory requirements.  All that placing a label on physical custody seems to accomplish is an increase in animosity between parents and greater expense in litigation.  

  In the end, what is important to both children and their parents is the amount of time they get to spend together and, ideally, a cooperative and supportive relationship between the parents.
 
Ron Cayko, Attorney
Fuller, Wallner, Cayko, and Pederson

__________________________________________________________________________________________________________________
I do not think there should be any presumptions.  Let the facts determine what is best for the children and the parties.

James Schlichting, Attorney, PLLC
__________________________________________________________________________________________________________________
My main concerns regarding the presumption for joint physical custody are the following:


How do two people who cannot communicate regarding the time of day share joint physical custody of children?  There is a real difference between making the "big" decisions (school, religion, health) vs. the "day to day" decisions.  What burden of proof needs to be met to overcome the presumption?


If there is a presumption for joint physical custody, how do you differentiate between parents in an abusive relationship and those that are not?  Doesn't the presumption have to apply to everyone?  If not (and the legislation does differentiate in the case of domestic abuse), are you asking the Court to have an evidentiary hearing on that issue first and then a second evidentiary hearing once there is a decision whether the presumption applies?  Are you going to get more people making false allegations of domestic abuse?


And if all of this attached to child support, it makes it all the more difficult for the children, the parents and the justice system.  The current child support statute cannot necessarily be fairly applied (poorly written legislation) so how does the court (be it magistrate or judge), apply it when there is a presumption of joint physical custody?  Do you assume 50/50 time?  


These are the issues right off the top of my head.  I'm sure that others who have thought for a longer period of time on this issue have more.

 Heather Sweetland

(Judge-Duluth)

_________________________________________________________________________________________________________________
I think that any time we create a presumption, we change parents' expectations.  In the past, mothers fought for  custody because they were afraid others would see them as "bad" mothers if they didn't have custody.  With a presumption of joint physical custody, fathers may fight for joint physical for fear having less than that will label them as "bad" fathers.  We might well see an increase in litigation totally unrelated to the best interests of children.

A presumption is an artificial construct that has little to do with real life.  Today, we start by looking at the way a family operated before the divorce to find the historical parenting arrangement.  If that arrangement has worked well, or, if the family has developed a new plan that is working, it makes no sense to superimpose a presumptive arrangement. 

Please think long and hard before changing to a presumption.

Mary Davidson

Retired District Court Judge

Hennepin County

__________________________________________________________________________________________________________________

I believe we are getting hung up in the labels.  Neither parent should be given a label they can dangle over the other parent’s head.  Each parent has a moral obligation, and a right, to parent their child.   All we should do, assuming the parties are unable to do so, is to structure the time periods during which each parent is required to supervise the child/children.  

--Judge Christian Casey
__________________________________________________________________________________________________________________
My recommendation is actually quite simple.  It is to eliminate the physical custody label all together.  Since the legislature has already reduced its importance with the child support and move away changes, it really has become less significant.  If the parties are required to include a parenting time schedule, the label becomes unnecessary .  Worrying about the physical custody label causes a great deal of conflict both in terms of the parties being able to disengage & the Court time involved. 

--Angie Banga

__________________________________________________________________________________________________________________

Area I wish to address at the listening session:

 How joint custody can work wonderfully if you have responsible parents.  If you have an irresponsible parent it does not matter what you have, they can make life a living hell.I have no concern with a presumption of joint custody as the standard for divorcing parents.  There is no reason not to do it.  In cases involving other issues such as domestic abuse etc, joint may not be appropriate.  For most people it is.

 I had joint custody of my now adult children.  I was divorced in 1988 due to restless penis syndrome.  Other than Child support we have never been to court regarding our children.In 1996, I separated from my second husband due to alcoholism and drinking with co-worker who just happened to be social workers where I worked.  (Yes I can prove this)  My step son dies in his care.  He was 5 year old.  Two months later, my ex- provided alcohol to minors exposed himself while videotaping his party. I have a copy of the tape.

 He was given joint legal custody.  We have been in court for 12 years.  We will be in court for the next 6.................if I live that long.  He now has custody of our 15 year old daughter as he is more fun than I am.  

Providing Joint custody is not the issue.  The issue at hand is when things continue for over a year in the court system and a GAL is appointed, they are qualified, competent and really look at all the facts.  40 hours of training is not enough.  Judges need to be better educated on child development and teen behavior.  Many judges have children and "get it".  I of course have the only judge who has never been married and has no children.  (We don't think he is gay)

__________________________________________________________________________________________________________________
 To Joint custody study group,
 I believe there should be a change in Minnesota custody laws to favor a presumption of joint physical custody, based on an individual evaluation of the parents and children by a trained professional. I think a child benefits from the active involvement of both parents.
 A potential problem in adopting a presumption of joint custody may be the inability of one or both parents to carry out their parental responsibility, in which case custody should be denied.
Mediator 
“What are the Implications of Presumptive Joint Physical Custody for Families in Minnesota?”

The question of a “presumptive” joint physical for families is problematic.  As a group of mediators and therapists, we definitely support a change of policy regarding physical custody.  To that end, we oppose Presumptive Joint Physical Custody for Families for the following reasons:

The legal adversarial process does not serve the best interests of children and families, because it sets parents up to compete to win advantage in regards to the future parenting of their children.  Parents ending a marriage each have equal “rights” to their children.  However, the issue becomes a contest when couched as “rights” rather than responsibilities and obligations, which are the hallmarks of parenting.  

The label “custody” is archaic referring to “immediate charge and control (as over a ward or a suspect) exercised by a person or an authority.”
  It does not address the complex needs of children and the importance of their relationship to each parent after a divorce.  

The definition of Physical Custody is inadequate for the scope of parenting.  What are the  present implications of  Joint Physical Custody?  Does this mean half time parenting, or shared parenting?  What are its limitations right now?  In our opinion the label is misunderstood by parents, and professionals, and is not in the best interests of children when it causes more confusion than answers.

From the children’s perspective, the Presumption of Joint Physical Custody may further expose them to parental conflict and/or significant parenting by an impaired parent.

Our Recommendation is for a Rebuttable Presumption that every parent is capable of participating in separate parenting and has the right to be significantly involved in the day-to-day lives his or her child(ren).  When there is an allegation that a parent is not capable, the issue of separate parenting of the children will be addressed through the professional services of a licensed family therapy practitioner to perform a Family Assessment and determine the capability of each parent to separately parent the children.  Those parents who are willing to follow the recommendations of the assessment may have prescribed parenting responsibilities until they have successfully met the recommendations of the assessment.

Whether never married or divorced, the vast majority of parents are capable of separate parenting.  This presumption acknowledges and respects the existence of a spectrum of different parenting styles, abilities, and preferences without prejudice.

A capable parent:

is able to provide appropriate food, clothing and shelter; 

is current on financial obligations relating to the children;

consistently respects the other parent and follows the parenting plan;

communicates on a regular basis with the other parent in an effective, constructive and non-threatening manner;

supports and encourages the relationship between the child(ren) and the other parent;

is able to reach parenting agreements independently or with the assistance of a professional third party (such as a therapist).

An incapable parent
:

is actively chemically dependent;

suffers from a significant and pervasive mental illness;

is unable to control rage and acts with physical force against the other parent and/or the child(ren) (physically abusive behaviors);

shows chronic disrespect for the other parent and/or the parenting plan (emotionally and psychologically abusive behaviors);

refuses to communicate directly with the other parent;

refuses specified treatment after assessment.

The existence of any one or a combination of the above “incapable parent” elements may require the completion of a family assessment.

Proposed New Statutory Requirements:

Mandatory Divorce and Parenting Education.

Abolish “Pocket Filing” of all family law matters to remedy the following:

drawn out process

delays commencement of court supervision and of time limits

creates stress between parents by placing them in an adversarial posture through service of Summons and Petition

delays receipt of information about alternative, less adversarial decision-making  processes

allows attorneys to engage in unsupervised management of the case

majority of States require immediate filing after service of process

Divorce Education becomes mandatory for everyone getting a divorce in Minnesota, whether or not they have children, and whether or not there is conflict about parenting

Court filing NOT allowed without verification of completion of the divorce and parenting education.

Mandatory Parenting Plans which include but are not limited to:

a definition of parental decision making authority;

parents agreements about their future relationship;

a schedule of parenting time; 

a holiday schedule;

communication protocols;

agreement about resolving parental conflicts;

plan to address future move of a parent;

a statement of child support obligations; and

a statement about how shared expenses will be managed (i.e. uninsured medical/dental, daycare, extra-curricular activities, etc.).

We would recommend that the State Court Administrator convene an open forum for discussion of this issue to include invitations to all professionals working primarily with divorcing couples and families.

Erickson Mediation Institute

__________________________________________________________________________________________________________________
I’m a family law attorney for 30 years.

The joint physical custody presumption is another in a long line of proposals which are meant to

engage fathers: the joint legal custody presumption was supposed to do the same thing, the

parenting plan legislation likewise. These are unfortunately panaceas.

Here are some potential reforms which could actually improve our laws:

# A domestic abuse process that gives the court more options. Right now the court only has

a hammer. Sometimes a hammer is needed, but often situations require a more

individualized approach.

# 1 Funding for parenting plans. The parenting plans are not used because they cost the

participants more than they can afford. The public would benefit from funding individual

family plans.

# 2 Soften endangerment standard. When kids become teenagers, it is sometimes best for

them to switch parental homes. This should be done on different considerations than

whether harm exists, such as whether the change is sought by the child to evade discipline

or whether it is actually in the child’s best interests.

# 3Require six month separation before granting divorces with children. Give people a

chance to regroup emotionally before being forced to make life-shaping decisions.

Obviously, there must be exceptions for potential irreparable harm.

# 4Re-evaluate the child support bureaucracy. It is not pure evil as some of its opponents

have charged, but it does function inconsistently. The mission is unclear. If the problem is

lack of funding for staff, then a cost/benefit analysis needs to be done.

Based on my experience with fathers who are my clients, these are reforms that address issues

they have raised and are more pointed toward their concerns than a presumption of questionable

value.

On the next page I have devised a chart which attempts to sort out the implications of a jointphysical custody presumption. The chart makes sense to me–not so sure anyone else will get it,but I hope you do.
The upshot of it is that while some children may benefit from such a presumption, others will suffer. The net result is unknown. The claim that this will reduce litigation or will benefit children in all cases is not supported.

-- Bruce Kennedy,

Attorney

__________________________________________________________________________________________________________________
Minnesota Joint Custody Study Group

I am writing to comment on the impact of a presumption of joint physical custody.  I have been involved in providing custody mediation and evaluation services in family court cases for twenty years.  During that time, I have witnessed a steady increase in the number of cases in which both parents are equally involved in parenting their children.  For these families a joint physical custody arrangement represents the best option for maintaining stability and continuity in the children’s lives.  The shift toward shared responsibility for parenting, while adding to the difficulty of resolving contested custody issues, has clearly benefited children and families.  

A statutory presumption for joint physical custody would have the positive impact of endorsing shared parenting as an ideal for all families.  Another potential benefit of such a presumption would be to change the nature of contested custody cases.   Custody cases are far too often focused on what is bad about each parent, rather than what is good about each parent.  I would suggest that, if enacted, the statute require parents to demonstrate how they have been positively involved in their children’s lives in the past and how each is prepared to share responsibility for meeting their children’s needs in the future.    

While recognizing the potential benefits of a joint custody presumption, I do not believe these benefits outweigh the potential harm to children and families.  I am concerned that a presumption of joint physical custody reflects a focus on the rights of parents over the best interest of children.    I am concerned that joint physical custody is equated with a parent’s right to claim an equal share of time with the children, rather than a parent’s equal responsibility for meeting their children’s needs.  

The current best interest standard emphasizes maintaining continuity and stability for children.  Such an emphasis is consistent with promoting their secure and healthy development.  The presumption of joint physical custody seemingly disregards the history of the parent-child relationship and past child-rearing practices.  Making an award of joint physical custody irrespective of past parent-child relationships can seriously jeopardize a child’s sense of security.    Further disruption can be created by the logistics of a joint physical custody arrangement.  This disruption includes adjusting to two homes instead of one, many times with some distance between homes and discrepancy in how well the child’s needs are accommodated.   Finally, rather than having the desired intent of reducing conflict between parents, it has been my experience that an award of joint physical custody to parents who lack the ability to work cooperatively often has the disastrous consequence of exacerbating the conflict while placing children squarely in the middle of it.     

Tom Adkins, Maureen Walton,

Washington County Family Court Services

__________________________________________________________________________________________________________________

I am weighing in on the presumption of joint physical custody, having been in practice for 30 plus years, most of them in family law.  I don't know if there is research data, but it would be interesting to know the number of households that actually have a joint arrangement, where parents do all the parenting by taking opposite shifts for work, etc.  It seems to me that a change in presumptions would need to be founded on socio economic data that would support such a change.

    In practice, it seems to me that there is one parent who is more or less "in charge" and it is still the case that many mothers take "Mommy jobs" so that they maintain the flexibility of schedules to allow them to be there before and after school for the kids.  A presumption doesn't really recognize this; on the other hand for those who do truly work opposite shifts, etc, the presumption for sole physical custody does not really recognize them.  

    The problem for families is to re-organize after dissolution; what might have been the case during the marriage may not work after the dissolution, simply because there are now two households -- so even if there was a certain style of parenting during the marriage, the fact is that the child will now have two homes, no matter what the custodial arrangement, before the dissolution or after the dissolution.

    The label of joint or sole custody is not as important as is the description of what is to occur in parenting, after the dissolution.  People who want to manipulate the facts to get a financial gain in the area of child support, etc., will do it no matter what the label is.  People who want to posture by being a good parent for six months just before filing for divorce will still do that, regardless of the presumption.

Mary Sherman Hill

maryshermanhilllaw.com/attorney

__________________________________________________________________________________________________________________
 I facilitate court mandated co-parenting education classes  in the metro area, and have since 1999. I work for Storefront and MJ Divorce Education.

 It is my observation that there are many good, decent, capable, loving  dads who are fighting for every crumb of parenting time they can get.  They are not satisfied with the "one night a week and every other weekend scenario", nor should they be.  They miss their kids terribly. They perceive the courts to be against them, and the moms to have the power. Perhaps their assessment is accurate.

 I understand and share concerns about a presumption of joint physical custody due to concerns about safety of the child.  From the anecdotal evidence I hear, I believe there is a great deal more family violence occurring than we have any formal documentation of.   I think those with an OFP are a tiny tip of the iceberg.

 Therefore, how would we sort out whether a child would be in danger?

1.  Use professionals skilled in working with children (not trained volunteers) who know how to screen for domestic violence.

2.  Have them ask the children how they feel about being alone with the other parent.   (I was raised in a violent home.  Nobody asked me anything when my parents divorced, and believe me, I would have told them I was afraid of dad.)

3. Make no presumptions.  Evaluate each case on an individual basis.  We cannot make presumptions where safety may or may not be an issue.

4.  Utilize resources such as Mary McGowan, marymmcgowan@msn.com. specialist in family violence issues. She does a lot of training.  I have attended it and she is fabulous.  I can give you more contact information.

5.  Refer questionable offenders to treatment for domestic violence, not to anger management.  Family violence is about control, not anger.

6. Find out from the kids how they feel about more shuffling between homes in order to spend more time with the other parent.  They may get sick of living in a revolving door, and we should consider how they would like their parenting time arrangement to be.  We don't have to follow it, but we should at least hear it.  Kids can come up with creative, wonderful ideas, and they know what they want.

Marilyn P. Groenke

 MJ Divorce Education
__________________________________________________________________________________________________________________
1.      Should there be a change in Minnesota's custody laws to favor a presumption of joint physical custody? 

I propose an alternative: no presumption of either sole or joint custody, rather custody characteristics will be determined during the course of the marriage dissolution process. The process could readily provide for non-appearance of a party and domestic abuse.

I cannot perform, at this late date, a literature review of the social science and legal research other proponents in this exercise will cite to bolster their positions, let alone other state’s experiences with the issue. I know, however, from some exposure to the research in the past, that the literature is extensive, at times deeply impassioned, and trended towards strongly favoring a presumption for sole custody.  

This is ultimately a public policy decision, fueled by research, experience and, not least in any measure, desired societal goals, however amorphous and contested.  Custody laws and policies have a long history of dramatically different, adjudicated outcomes.  This history encompasses the cores of gender politics and economics, including gender stereotyping negatively affecting both genders, but always serving power interests. That said, I would also accept that the historical proponents would sincerely claim to have the best interests of children at heart, as then defined, or as their voices were variously empowered. The “tender years” doctrine, which I contend we are still struggling with here, though it is officially dead, exploited both women and men for evolving economic structures; supporting and adding to deeply stereotyped, and dangerous roles (to life and limb, actually) for all genders and their children.  It continues to do so in its highly vitiated remnants that insidiously survive in all of us and the “system, ” and the presumption of sole custody. 

Children’s “best interests” will always be contested territory (encompassing the entire generational span) until-but don’t hold your breath for this one-there is “heaven on earth.”  Their best interests, as well as the best interests of their parents and grandparents, are unavoidably the subjects of social experimentation driven by constantly evolving social policy-can’t get around it. Life is a petri dish with a sieve for a “protective” lid. The presumption of sole custody is an ongoing social experiment.

It is time for this social experiment to struggle with devising a legal structure that will foster-at the get go- each divorced parent having as much time as possible with their children; that will,in fact further develop and inculcate this expectation.  Such a structure will lead the current, acted out social reality, but what legal structure doesn’t if it is called into existence? 

This is a necessary part of the attack on men taking on the gender stereotype of the absentee, uninvolved, peripherally involved, “good time, weekend, daddy,” father role.  Though it is changing, men have for too long bought into a role that divests them of really integrating their emotions and intellects into the lives of their children, and women, because so much else was taken away from them, have accepted this as their especial domain. 

I am not a bleary visioned and smarmy idealist. As a family law attorney, I have interviewed fathers who have insisted on joint custody or even sole custody, yet, in response to my questions concerning their previous involvement in their children’s lives, I have been able to say, without hesitation, ‘no way, not with that behavior record.’  I have dealt with fathers who want joint custody for solely economic reasons, and with mothers, who make obvious economic, not best interest, calculations in asking for sole custody, and resisting joint custody. I have discovered lies by both parents as the dissolution process reveals a clearer, though never crystal clear picture of the truth. I have seen fathers with (relatively) uncontested, deeper, past involvement in their children’s lives, diminished to a discouraging parody in what is still too often, effectively a presumption of sole custody in the mother. At heart, I believe most custody disputes are as much about unresolved (the parties would not be divorcing if otherwise) emotional, mental, and spiritual conflicts of the parents, as about the children.  The roots of the conflicts were laid before the arrival of the children, but usually become enmeshed with serious parenting issues, and continue to be played out, to some degree, post-dissolution, no matter the custody designation. 

By causing for no presumption of any designated custody status at the outset, perhaps those rancorous parents might just begin by asking, “where do we go from here in raising our kids?”

Further questions.

1.      How does the current presumption of sole custody continue to propagate stereotypes for both genders, that are inimical to the best interests of children?

I base this question, in part, on the following. We have moved from a presumption of permanent spousal maintenance, to such a presumption only after a fairly specific analysis of factors.  This change came about because of changing social, political and economic expectations for the divorced parties; the change has also reinforced those expectations going forward.  We are still struggling with how to deal with the fact that women are, overall, more economically disadvantaged than men, post-dissolution. I contend that the policy driving the expectations is the right policy and its imperfect implementation needs to be reformed. 

2.      How does the presumption of sole custody actually foster a rich field for greater conflict, of sometimes a very ugly nature, between divorcing parents, causing them to “gear up” in preparation?

3.      Would a joint custody or no custody status presumption be too costly to administer by the judicial system.

Concededly, perhaps so. 

---Paul E. Price

__________________________________________________________________________________________________________________
CREATING A PRESUMPTION OF JOINT PHYSICAL CUSTODY FOR FAMILIES IN MINNESOTA

Submitted by

Barbara L. Nafstad

Hamline University School of Law

Student 2L

Family Law
There is no doubt today that parenting roles have become blurred from what they were 20 years ago. This stems from societal changes where the majority of households have both spouses working or involved in some type of career, and it takes both to manage the routine daily needs of the children.  As of 2000 in Minnesota, 51.3% of Minnesota households had two working spouses.

As a result of the increase in duo income households across the country, some state legislatures have adopted a presumption of joint physical custody in the case of divorce and other legislatures have adopted the option to choose joint physical custody over sole physical custody with visitation rights.
  Minnesota currently has the option to seek joint physical custody where the court considers relevant factors in making a determination: 1) the ability of parents to cooperate in the rearing of their children; 2) methods for resolving disputes regarding any major decision concerning the life of the child, and the parent’s willingness to use those methods; 3) whether it would be detrimental to the child if one parent were to have sole authority over the child’s upbringing; and 4) whether domestic abuse, as defined in section 518B.01 has occurred between the parents.

The Minnesota legislature has proposed a bill for an act: “Creating a presumption of joint physical custody; requiring the use of parenting plans in certain cases; modifying custody designations for parenting plans that use alternative terminology; amending Minnesota Statutes 2006, sections 518.003, subdivision 3; 518.17, subdivisions 1,2; 518.1705, subdivisions 3, 4.”  As stated by State Representative Tim Mahoney in his letter to the Joint Physical Custody Working Group Members: “our goal is to establish laws under which children are awarded substantial parenting time with both parents; both parents have the opportunity to be actively engaged in their children’s lives; families have flexibility to meet the changing needs of children, parents and extended families”. 

The legislature has directed the courts to develop a plan to conduct a more comprehensive study of family court under Minn. Laws 2008, Chapter 299 Sec. 26.  The focus of this working group is solely the issue of joint physical custody; “to consider the impact that a presumption of joint physical custody would have in Minnesota”
.  

The overall goal of this paper is to consider all of the information provided to the Joint Committee, research of law reviews and treatises, and comments from various representative groups on their views of this issue.

The main focus of this paper will be to determine whether the bill will actually encourage parties and their attorneys to engage in a joint custody arrangement using a parenting plan that is designed to be responsive to the children’s needs.  

While no one would disagree that public policy favors consistent contact between a child and the divorced parents, there are exceptions when joint physical custody should not be allowed.  Such instances are: 1) intense animosity between the spouses; 2) inability to cooperate; 3) evidence of child or spousal abuse; and 4) threats of parental kidnapping. 
  But aside from these types of instances, a presumption of joint physical custody may work well if the parties cooperate in comprehensive parenting plans designed to meet the present and future needs of the children.

The evolution of custody law is rooted in various doctrines, cases and legislative history.  Before the twentieth century, custody was awarded to the father because children were considered property that would add value to the family wealth.  Then the tender years doctrine took over where the custody of a young child should be awarded to the mother because “nothing can be an adequate substitute for a mother’s love.”
  In Minnesota, all of that changed in the decision of Pikula v. Pikula
 where the Court modified the assumption of looking at the primary caretaker in awarding custody, to where the primary parent is gender neutral.  As a result, points were added up for and against each party to determine who was the primary parent based on a list of factors.  The problem was there was no consideration of the emotional attachment of the child to each parent.
  This led to the 1990 amendment to Minn. Stat. 518.17 to Subd. 1(a): “the court may not use one factor to the exclusion of all others….”
  Then the Parenting Plan Statute went into effect in 2001 as a result of a Minnesota Supreme Court Parental Cooperation Task Force where parenting plans could be created in lieu of an order for child custody.
  But this plan is only ideal for parties who have the maturity to place their children’s interests before their own.  So if there is no genuine commitment to the parenting plan by either or both parties, the matter is back in the courts to determine the custodial determination.
  Subsequently, there have been two legislative attempts to create a presumption of joint physical custody in Minnesota which have failed. 
  Now we come to the third attempt to respond to the needs of families in today’s society dealing with custody issues.

Recently, a joint physical custody study group meeting was conducted on October 27, 2008 which consisted of 12 members from parent advocacy groups, citizen members who are not associated with a parent advocacy group, academics and policy analysts, judges, court administrators, attorneys, domestic violence advocates, and other interested parties.
   Public testimony was also presented in which each speaker had five minutes to present their position for or against the proposed bill.  What is shocking about this testimony is that overall there was very little support for or against this bill that was actually on point.  Here is a recap of their testimony.

Julie, whose son received a brain injury due to domestic assault says she was opposed to the presumption of joint physical custody.  Joan from the American Academy of Matrimonial Lawyers opposed the bill because the multifaceted standards already in place are serving us so why change it.  A presumption would not serve the families.  Lance from Child Speak was in favor of the bill and says: “We treat children as chattels – we should let the children speak. In the medical field, children have the right to make medical decisions to have operations, to stay alive or not.  Children need witnesses to stand up for them and not be controlled by parents’ decisions.  Stop focusing on the conflict and focus on the children’s choice.  Heal our Children and remove this from the courts. Will children have a future and a right to be heard?  The answer is in your hands.”  

John, a retired attorney in favor of the bill says that he has joint physical custody and it takes two parents to do the job.  According to John, once the divorce process starts the lawyers take over and the first thing they ask for is the children, house, maintenance, and attorneys fees.  A presumption of joint physical custody would give incentive to parents to agree on shared parenting from the start.  Tom, a domestic violence attorney/mediator who supports this bill says that   “when children are involved, you see parents acting badly and they think they have to act this way in order to get sole custody of their kids.  The current preference for sole custody brings about this behavior from a mediator’s viewpoint.  In addition, under the new guidelines, support payments are considered from both parents.  So the label doesn’t make that much difference as far as support and maintenance payments.”  Donna from the Minnesota Coalition of Sexual Assault, who is opposed to the bill, says that it is not in the best interests of the children when incidents of violence are involved.  Les from Fathers for Justice in favor of bill says that currently limited visitation for fathers is awarded in 94% of the cases. Children deserve to have equal access to their parents.  Leigh from the Minnesota Coalition of Battered Children opposes the bill because her ex-husband was abusive to her and after they divorced, her ex-husband used parenting time with their daughter to put her between her parents.  There was a joint legal custody (not physical) arrangement.  Spouse subsequently shot daughter and himself.  Leigh pleads that domestic violence should be taken into consideration and we must prioritize personal safety.  Todd, Center for Parental Responsibility, in favor of the bill, states that in courts of custody most fathers are guilty before proven so.  “Why would you take a parent from a child?  Fathers want to feel like a parent and not a part time babysitter.  If parents can agree, money will be saved and no need for mediation.”  Katherine, Domestic Abuse Intervention Program from Duluth, says there are 400 domestic reports per year in the city with a population of 87,000 which means there are lots more unreported cases out there. Her concern is that the exceptions for domestic violence are not broad enough so a presumption of joint physical custody is opposed.  Quincy, Employment Action Center, Young Dad’s Program, supports the bill and says their mission is to be with their children.  “We want a fair shake and this Program of Fathers is a movement of men in a positive direction for our children.”  Use of Parenting Agreement Worksheet from Washington County Community Corrections, Family Court Unit is highly recommended to meet the needs of their children when they parent apart.  Charlie, National Coalition of Free Men, practiced shared parenting with his 8 year old son.  He stated that courts do too little to support shared parenting agreements which are based on common sense and very detailed with disagreements being handled by a step by step process including mediation and court, if necessary.  Charlie’s parenting agreement has worked well and he has never had to work through disagreements by going to mediation.  Joseph, a private attorney, is in favor of bill stated that there is “complete devastation and needless pain in presumption against joint physical custody.  The way it is set up now joint physical custody will not be allowed without an evaluation.  This instantly sets up the parties to become warriors against each other which makes it almost impossible to get an agreement for joint physical custody. Troy, a father of three children who shares parenting half time, is grateful because he would not have had that time without the option of a joint physical custody situation.  Woman (name unknown) from Sovereignty of People of MN in favor of the bill pleads for “a paradigm shift.”  She says that “the family law statute should finally coincide with our natural laws.  Natural law is the foundation upon which common law sits upon which the constitution sits upon which statutes are made.  We ALREADY have the natural law right to custody of our children, mother and father.”  (Emphasis added). She cites Troxel v. Granville, referring to a protected liberty right.
  Tami, on behalf of the Minnesota State Bar Association, Family Law Section, who is opposed to a presumption in favor of joint physical custody, says that “the presumption does not allow for the analysis even though it would be rebuttable but costly.  Each party deserves to have their case analyzed.”  


It wasn’t until I started reading through some of the materials provided that support or oppose this proposed law that I realized based on the testimony, it nearly all came down to the views between men’s rights groups and those concerned about domestic violence.
  I began to wonder why the issue of a presumption of joint physical custody got lost throughout this testimony?  Why has this issue been up before the legislature twice and both times failed?

This is what directed my focus to whether the bill adopting a presumption of joint physical custody will actually encourage parties and their attorneys to engage in parenting plans designed to be responsive to the children’s needs.  Licensed Psychologist, Mindy F. Mitnick,
 presented a report to the study group that states: “the parents best suited for joint physical custody don’t need a presumption.”
  In her letter she states that children do best with frequent contact with both parents but this only occurs in situations where there is low conflict, parents work through disagreements, with or without professional assistance, and these parents have good skills at communicating, are flexible and are able to put their children’s needs first.
  So maybe the approach for this bill is wrong.  What if the issue of custody was completely eliminated from the statute and replaced with a presumption of joint parenting?  That seems more in line with the best interests of the child at least as a foundation from which to create a parenting plan.  It has been suggested throughout the materials and the oral testimony that parties want to be parents not custodians of their children.  In the executive summary of the Joint Parenting Association, it is stated that: “The current winner-loser system is irrational.  The typical custody dispute involves two fit and loving parents who each want to avoid being cast out of the role of parent and into the role of visitor”.

If this proposed bill has failed twice maybe the wise direction to take would be to eliminate custody altogether and substitute parenting.  Judge Dorothy Beasley, Georgia Court of Appeals stated in a 1993 decision:

Although the dispute is symbolized by a “versus” which signifies two adverse parties at opposite poles of a line, there is in fact a third party whose interests and rights make of the line a triangle. That person, the child who is not an official party to the lawsuit but whose well-being is in the eye of the controversy, has a right to shared parenting when both are equally suited to provide it. Inherent in the express public policy is a recognition of the child's right to equal access and opportunity with both parents, the right to be guided and nurtured by both parents, the right to have major decisions made by the application of both parents' wisdom, judgment and experience. The child does not forfeit these rights when the parents divorce.

From a child’s point of view, a child doesn’t choose to have his/her parents divorce.  From a child’s point of view, a child’s best interests should include a child’s wishes and concerns.  Typically in this situation, that would be “I still want to have my mom and dad” and “will they both take care of me”?


The goal of the legislators, “to establish laws under which children have substantial parenting time with both parents where both parents have the opportunity to be actively engaged in their children’s lives and families have flexibility to meet the changing needs of children, parents and extended families”
would be best served by a revision of the proposed bill.  The proposed bill would state: “A bill for an act relating to family law, creating a presumption of joint parenting, requiring the use of parenting plans and modifying parenting roles where necessary in accordance with the best interests of the child guidelines under Minnesota Statutes §518.17, subd. 1.”  By using this terminology, the state is designating the parties as parents rather than custodians and given the benefit of respect for being accountable parents after divorce.


Even if every situation concerning the best interests of the child is not the same, the Court could diminish its role in determining custody and create a presumption that parties who divorce will assume parenting roles based on a comprehensive parenting plan that is flexible for the future needs of the child(ren).  If that is unsuccessful based on the best interest of the child factors, then the Court can interfere to secure the best interests of the child.  This way, the process of parenting after divorce commences from a perspective of a more positive solution for children and parents rather than an adversarial one.
__________________________________________________________________________________________________________________
November 12, 2008

Hon. Kevin Eide and Joint Custody Study Group Members

Minnesota Judicial Center

FAX 651-296-6609
mjcjointcustody@courts.state.mn.us
Dear Judge Eide and members of the Joint Physical Custody Study Group:

The following are comments submitted on behalf of the seven Minnesota regional legal services programs (Legal Services) in response to the Request for Comments Regarding Joint Physical Custody posted on October 10, 2008.  The family law work of Legal Services is restricted to low-income persons.  Legal Services programs represent or advise thousands of clients across Minnesota each year in a variety of matters including contested custody and dissolution, orders for protection, paternity, child support and motions to modify custody or parental access matters.  Legal Services attorneys represent mothers, fathers, and sometimes children in these matters.  Thus, our comments focus on the experiences of low-income Minnesotans.

As an initial comment, the meaning of joint physical custody was unclear.  It was not clear from the information posted whether comments should assume that a presumption of joint physical custody is (1) equal or virtually equal parenting time between the parents; or (2) a label that may be unrelated to the division of parenting time.  Since we have concerns with both assumptions, we address both.

There are families and children that benefit from joint physical custody arrangements.  It is our experience that typically those families involve parents who have low conflict, can communicate regarding parenting decisions, have resources to make joint physical custody a workable option, and effectively resolve disputes.  Our concern is primarily with a presumption of joint physical custody.   Based upon our experiences working with Minnesota families, we have several important concerns:

Courts need discretion to make decisions in the best interests of children in each family.  Implementing a presumption directly contradicts and diminishes that ability.

Where families have high conflict, particularly involving the children, joint physical custody arrangements can be harmful to children - sometimes with tragic results.

Even in families with low conflict, joint physical custody may not be a viable option.  For low-income families, factors ranging from an inability to find employment and affordable housing to transportation limitations create significant barriers to joint physical custody.

A presumption of joint physical custody creates important systemic legal impacts to low-income families, the court system and other agencies.  These impacts include availability and accessibility to conflict resolution tools, increases in default custody and/or child support actions, incentives to negotiate parenting time against child support, increasing motions to modify custody and parenting time, impacts to the juvenile court system, and the impact of such a change on appeal standards.

Courts Need Discretion to Make Determinations in the Best Interests of Children.

Under current Minnesota law, district courts make decisions regarding custody and parenting time by evaluating the thirteen “best interest” factors set forth at Minnesota Statutes, section 518.17 (2008).  If joint custody is sought, the courts must evaluate additional factors, focusing on parental cooperation, the impact on the child, and whether domestic abuse is present.  Id.  Evaluation of specific factors requires the courts to use a consistent approach, yet look specifically at the situation and needs of each family.  

A presumption, on the other hand, begins with a legal conclusion, and places the burden on the challenging party to overcome that conclusion.  A presumption of joint physical custody begins the custody discussion by assuming that equal parenting time is in a child’s best interests.   We have several concerns with the “one-size-fits-all” approach presented by a presumption.  

First, a presumption by its nature assumes that one outcome is best for all families.  It will likely discourage a thorough evaluation of the best interests factors, and does not recognize the diversity of Minnesota families or the individual needs of children in a particular case.  

Second, a presumption presents additional challenges for the significant numbers of pro se litigants.  Understanding how to present evidence to overcome a presumption can be challenging for a pro se litigant.  This would be even more critical for parents who face domestic violence issues or may have limited language, educational or other abilities.  

Joint Physical Custody may be harmful to children in high-conflict families.


There is significant research showing that equal parenting time can have a harmful impact on children of high-conflict families.  This is particularly true where children are the subject of or directly exposed to the conflict.
   The most apparent signs of negative effects are found in children who felt caught in the middle of their parents’ disputes, where they felt loyalty conflicts, “torn” or “caught” between their parents.

Sadly, we have found similar results in cases where joint physical custody was ordered in high conflict cases.  One example is a case from northern Minnesota, where the parents had two children.  An alternating-week schedule was ordered, despite the parents’ ongoing conflict.  The conflict did not relent after the dissolution order.  The parties’ daughter felt caught in the middle.  She told her counselor and others that she felt responsible for keeping the peace between her parents, and felt responsible for their behaviors, yet still hoped her parents might reconcile.  Approximately six years after the divorce, their 11-year-old daughter hung herself.  What makes this situation even more tragic is that following their daughter’s suicide, a three-year court battle ensued over the parties’ remaining child, a then-10-year-old son.  Today, their son functions primarily on his own, virtually ignoring both his parents.

This tragic story illustrates how joint physical custody orders for high-conflict families can have disastrous results.  For this family, the frequent contact required to parent two children on an equal basis led to more and more conflict.  The parents fought frequently, and had no clarity as to who should make decisions or how to work together to make decisions.

III.
 Even in families with low conflict, joint physical custody may not be a viable option due to the realities of the parties’ situations.

For many low-income families, limitations economic struggles may not make equal parenting time a viable option.  While all families differ, these are concerns for a significant portion of low-income Minnesotans.  

Housing.  In higher income families where parents choose equal physical custody, parents may consider and choose to live within the same neighborhood, school district, or city.  However, for many low-income families, parents may not have that choice.  Some parents may need to move in with friends or family, and others will move to communities with affordable housing.  While parents would likely prefer to stay within a child’s neighborhood, and purchase a home or rent an apartment that will give a child his or her own space, that is not always realistic.  

Child care.  It would be a false assumption to conclude that for many low income parents, divided parenting time would lead to a savings of child care costs.  In many low-income families, both parents work, thus requiring child care.  Most licensed child care providers, for business reasons, most do not give “part time” rates, and thus a parent must pay full time child care costs regardless of whether the child is in the parent’s home full time.

A related issue is the impact on Head Start eligibility.  It has been our experience that the Head Start program requires attendance four days a week at the same child care.  Where this is not possible (or the parties cannot agree on one common provider), the child becomes ineligible for this program.

Employment.  Many low-income people work more than one job, and have jobs with little flexibility.  In joint physical custody situations, there are scheduling changes that require flexibility, which may make multiple parenting time exchanges very, very difficult.  In addition, many of our clients, particularly in outstate Minnesota, have limited employment options.  One parent may need to move from the city, county, or area of the state in order to find or accept regular employment.  This is particularly true in cases with parents who are students.

Transportation.  In situations where parents do not live in the same town, multiple car trips may add significant expense that one or both parties cannot afford. Even in families where both parents have a working vehicle, the price of gas and other vehicle costs makes more frequent trips very expensive.  Similarly, frequent parenting time exchanges assumes safe, reliable vehicles - which is often times not available to one or both parents.  The breakdown of one parent’s vehicle can create a ripple effect of tense, problematic communications which negatively impact the coparenting relationship and consequently the children.  For families where one or both parents do not have a working vehicle, public transportation options may be limited or nonexistent.  This is particularly true in outstate Minnesota. 

Transportation issues also extend to school bus transportation.  There are several school districts, including St. Paul and St. Cloud, which will only pick up children at one residence.  As a result, where children are dividing time during the school year between two homes, one parent will have a significant burden regarding transportation to and from school.

Public Benefits.  For most public benefits programs, a joint physical custody order may make one or both parents ineligible for assistance, even though the child resides with them for a significant amount of time.  For families living near, at, or below the poverty level, public assistance provides the basic necessities.  These benefits include:

Public and Subsidized Housing.  Many kinds of subsidized housing programs, most of which are governed by federal law, requires a parent to have physical custody more then 50% of the time to list a child on an application or (if approved) a lease.   The same is true for public housing in much of the Twin Cities area.  A parent must have physical custody of a child more then 50% of the time in order to add a child to a lease or count that child for purposes of determining the appropriate number of bedrooms for which would be eligible for. 

However, one housing authority in the Twin Cities requires a parent to have physical custody at least 75% of the time to place a child on a lease for public housing.  As a result, if neither parent has physical custody of a child at least 75% of the time, neither of them can include the child on the lease nor lease application. 

A joint physical custody presumption impacts a parent’s eligibility for public and subsidized housing, the types of housing available and the amount the parent will have to pay for rent.  If the children are excluded from the application or the lease because the parent doesn’t have the children more then 50% of the time, the parent may only be eligible for a unit that would not have enough bedrooms to accommodate their children, may not be eligible for some kinds of subsidies designed for larger families or may not qualify for units at all.   Additionally, rent is calculated based upon the number of people in the household.  If a child is excluded because of the joint physical custody label, the parent applying to or in public or subsidized housing will have to pay more in their rent.  Joint physical custody presumptions could also lead to the housing authorities looking solely at the order, erroneously determining that a person has physical custody exactly 50% of the time and denying the housing subsidy, or trying to figure out whether a person has a child with them more then 182.5 days a year.

Child Care Assistance.  A parent is eligible for child care assistance only for child care incurred while the child is living with that parent.  However, most providers will not permit part-time child care, so either a common child care provider is necessary or, if a child is only in a child care part-time while with one parent, that parent must cover full-time child care expenses. 

This presents significant problems, especially in cases where parents do not live near each other.  If both parents are eligible for child care assistance, the assistance will only pay for the portion of child care while the child lives in that household.   The balance of the expense must be paid by the parent.  For the parent who is ineligible for child care assistance, he or she must pay market rate child care, which makes child care prohibitive for many low-income families.

MFIP (Cash Assistance) Minnesota law specifically discusses eligibility for MFIP when there is a custody order.  See Minn. Stat. §256J.15 (2008).  Essentially, regardless of the physical custody label used in the order, the public authority looks at the child’s primary residence to determine which household is the child’s household for purposes of eligibility.  If a child spends equal time in each home, only one parent’s home may be considered the child’s “home.” DHS policy provides that if a child spends equal time in each home, the parent who applies first receives assistance. 
 As a result, if there are two low-income parents and the child spends significant time with each parent, one parent will not receive assistance to help cover the child’s needs, and will be forced to find another way to cover the child’s expenses.  

Tax Implications – Earned Income Tax Credit and Working Family Credit.  

The Earned Income Tax Credit (EITC) and its Minnesota equivalent, the Working Family Credit, provide a tax credit for low-income, working people. The amount of the credit varies by income level and number of children a person can claim as a “qualifying child.”   Persons without a qualifying child are phased out of the EITC at incomes of approximately $12,000, while families with children are phased out of the EITC at incomes in the mid-to-high $30,000 range (depending upon the number of qualifying children).   Federal law requires that a child live with a parent for more than six months of the year to claim the child for EITC purposes. It cannot be negotiated between the parties and cannot be assigned by the courts.  See, generally, 26 U.S.C. §32; Minn. Stat. §290.0671 (2008)

If a presumption of equal parenting time is implemented, neither parent will be eligible for the EITC or the Working Family Credit because neither parent will have the child residing with them for more than half of the year.   This tax credit is a very important benefit to low-income families, and an equal time presumption would essentially eliminate this benefit.




Legal Impacts Associated with a Presumption of Joint Physical Custody.


A presumption for equal parenting time will significantly impact the legal process and the courts.  While not necessarily limited to low-income persons, since low-income persons have fewer resources to expend in court, it will likely impact them disproportionately.  Those impacts include:

Child Support.  

In cases of equal parenting time, an alternate child support formula is used.  This formula reduces child support amounts significantly.  However, both households have increased costs, including transportation, housing, and food. The parent who is paying less child support does not see a significant reduction in expenses, as there are increased transitory costs in addition to fixed costs.  The parent who receives less child support also has increased transitory and constant costs.  In addition, it has been our experience that one parent will likely bear the burden of additional costs such as clothing and school supplies.  As a result, a presumption results in increased expenses and dramatically reduced child support for many more families.

The process of determining child support will also be dramatically impacted if a presumption of equal time is adopted.  This is particularly true in the Child Support Expedited Process, or IV-D process.  If a presumption is in place, the initiating party, which in most cases is the county child support office, must presume that there will be equal parenting time, and request the drastically reduced child support amount, without regard to the parties’ actual situation.  The burden would shift to a primary custodian to file an Answer and Counter-Petition for both child support and custody.  Unless or until an Answer is filed, there would likely be no information regarding what parenting time schedule is in the child’s best interests.  Complicating this situation even further is that proceedings in the Expedited Process are brought before a Child Support Magistrate, who does not have jurisdiction to determine custody or parenting time.  As a result, even if the proper action is brought by the primary custodian, the magistrate will have to either set child support based upon an inaccurate presumption, thus drastically reducing child support, or send the entire matter to district court, which delays receipt of child support altogether.

It is also important to recognize that a presumption of joint physical custody may impact child support enforcement remedies.  Many child support enforcement tools are limited by state and federal law to child support obligors.  Under Minnesota law a custodial parent is presumptively not an obligor in most cases, and thus only limited enforcement is possible.  See Minn. Stat. §518A.26, Subd.  14 (2008).  If both parents have equal physical custody, they are both obligees and only limited child support enforcement is available.

Defaults.

A presumption of equal parenting time also has the potential to significantly increase default orders.  In many low-income families, there are very few assets to divide.  As a result, if a parent who would likely be a non-custodial parent under an analysis of the best interests factors is served with an action presuming equal parenting time and significantly less child support, there is very little incentive to respond.  In fact, if that parent sought counsel, there would probably be an obligation to advise the parent that it is in his or her best interests to not respond and permit the matter to proceed by default.  The person would save significant fees (including filing fees) and be exposed to little risk.  Additionally, if the default order is a legal fiction and the parent does not utilize the equal parenting time, the burden to modify the agreement falls to the other parent. 

Negotiating Parenting Time against Child Support.

In those cases where a primary parent files an action challenging the presumption of joint physical custody, parents with few assets may face two choices (1) try and overcome the presumption, which, if lost, will result in less child support, more costs, and significantly more contact (and potentially conflict) with the other parent; or (2) try to negotiate a settlement on the two primary issues in the case – custody and child support.  Given limited resources and the potentially drastic and long-lasting risks of challenging the presumption, many parents will at least consider offering reduced child support in exchange for a more favorable parenting time schedule as the preferable option.  Not only is this contrary to the public policy of encouraging decisions that focus on the best interests of the child, but it is a significant step backwards from one of the primary public policy goals of the new child support guidelines – to de-link issues of physical custody and child support as much as possible.

Access to Mediation/Conflict Resolution.

A key assumption often made in support of a presumption of joint physical custody is that the parties will have access to professional services to evaluate and resolve any conflict that exists or might arise between the parents.  In fact, current Minnesota law requires that the court evaluate the parties’ methods for resolving disputes and likelihood of using them before ordering joint physical custody.  See Minn. Stat. §518.17, Subd.  2 (2008)   Frequent professional services utilized include psychologists or counselors, mediators, parenting time consultants, and Guardians Ad Litem.  However, these resources are rarely free or even affordable, so they are essentially unavailable to low-income families.  As a result, parties have no assistance to help resolve family conflict.  Escalating conflict often leads to parties utilizing the courts and resorting to law enforcement intervention.

Appeals.

A presumption of joint physical custody will have significant ramifications to family court appeals.  Under current law, district courts take testimony, evaluate evidence, and make decisions in the best interests of a child.  Upon appeal, significant discretion is granted to the district courts – a custody determination will not be overturned unless  the appellate court determines that the findings are “clearly erroneous” to the point that the appellate court has a “definite and firm conviction that a mistake was made.”  See Matson v. Matson, 638 N.W.2d 462, 465 (Minn. App. 2002); Sefkow v. Sefkow, 427 N.W.2d 203, 210 (Minn. 1988).  However, if a presumption is enacted but not applied in a particular case, the discretion to the district court is reduced, and the standard becomes whether the district court’s findings are sufficient to overcome the presumption.  In some cases, the standard required to overcome the presumption is stated in the statute.  See Minn. Stat. §518.17, Subd.  2 (requiring court to make findings about how joint custody would be in the best interests of a child and explain how those factors are in the best interests of a child).  Essentially, this shifts the focus away from the district court’s unique ability to make decisions after hearing and seeing witnesses and reviewing evidence, and instead opens physical custody determinations to an easier standard of attack on appeal.  As a result, appeals may be encouraged in cases where the court rejected the presumption of joint physical custody – which may lead to the most contentious, conflicted cases being appealed.  If more cases are reversed on appeal, this will also lead to more hearings at the trial court level.

Modification and Post-Judgment Motions.

A presumption of joint physical custody, whether for equal parenting time or regardless of parenting time, has a significant impact on modification.  Under current Minnesota law, custody can be modified only by (1) agreement; (2) integration into the parent’s home with the other parent’s consent; (3) endangerment of the child’s well-being; or (4) a parent wishes to move out of state, and meets the statutory requirements to move the child’s residence.  See Minn. Stat. §518.18 (2008).  A modification of parenting time, however, is a much lower standard – the court may approve a change if it is in the child’s best interests and would not change the child’s primary residence.  See Minn. Stat. §518.175, Subd.  5 (2008) These are distinctly different modification standards.

If a presumption of joint physical custody is adopted, it will be unclear whether a parent is seeking to modify custody or parenting time – and as a result, which standard applies.  For parents with a presumption of equal parenting time, it is assumed that any parenting time change outside the range of “equal” (which would need to be defined) would in fact be a change of physical custody and require a higher evidentiary showing.  As a result, parents who discovered that equal parenting time was unworkable would likely only be able to modify their agreement (and resulting child support order) upon agreement or a showing of endangerment.  In cases where the change has created conflict, the parents may not agree how to resolve the issue, and unless “endangerment” is met, may not be able to modify their order.

On the other hand, the situation only becomes more complex if a presumption of joint physical custody without regard to parenting time is incorporated.  In these cases, parents may have a broad range of parenting time arrangements under the umbrella of “joint physical custody.”  This would essentially limit the higher standard related to a change of custody to only cases where the child’s primary residence changes wholesale (similar to a reversal of which parent is the custodial parent), as almost any other arrangement could be argued as a change of parenting time under the best interests standard, rather than a change of custody under the endangerment standard.  Both of these possibilities create significant confusion about modification motions and the distinction between a “change of custody” and a “change in parenting time,” which will be difficult for attorneys, and especially pro se litigants, to understand.   

A presumption of joint physical custody could also trigger a significant number of post-trial motions (or post-order motions).  These could be triggered by a variety of issues – ongoing conflict between the parties, changes in parenting time as schedules change and a presumption becomes unworkable; and in some cases, a tool for one party to continue harassment of the other party.  Research has shown that in states where joint physical custody was encouraged, post-judgment motions nearly doubled.
   In a time of increasing pro se litigants and decreasing court resources, this could be a significant issue impacting family law.

Juvenile Court.   

Under Minnesota law, when a child becomes the subject of a juvenile court proceeding, the distinction of a custodial parent is significant.  It determines who is a party to the proceeding (as opposed to a “participant”) and who is entitled to counsel.  See Minnesota Rules of Juvenile Protection Procedure, Rules 21 and 22.  It is our experience, although counties vary, that most courts do not automatically make a non-custodial parent a party at the beginning of the proceeding, unless the parent asks for party status.  Most courts do make the non-custodial parent a party if an issue of termination of parental rights arises.  

Enacting a Presumption Unrelated to Parenting Time.

An alternate approach to a presumption of equal parenting time is a presumption of a joint physical custody label that applies regardless of parenting time.   While this alternative does lessen some of our concerns, it still creates significant impacts.  Some impacts are the same as a presumption of equal parenting time, but additional concerns include:

Impact on High-Conflict Families.

In high conflict families, a presumption of joint physical custody regardless of the division of parenting time may still create significant conflict.  It has been our experience that when families either do not have parenting time schedules that are specific or comprehensive enough to meet their needs, or do not understand how the label “joint custody” interacts with the custody and parenting time order, there is significant confusion and/or conflict created between the parents.  This happens in families with low conflict, and is even more exaggerated between parents with high conflict.  In high-conflict families, the lack of specific schedules or understanding about the lines and methods of communication only serve to continue, and in some cases, intensify, the conflict.  Unfortunately, children are often exposed to the parents’ disagreements and conflicts over what the schedule means, or what the term “joint physical custodian” means in terms of custody and parenting time.

Impact on Families Without High Conflict, but Where Joint Physical Custody May Not Be a Viable Option Due to the Realities of the Parties’ Living and Economic Situations.

When families do not have high conflict, a presumption of physical custody without regard to parenting time still has a significant impact on their lives.  In some respects, the impacts on their lives regarding housing, transportation, employment, and access to public benefits may be the most significant barriers that a presumption poses to low-income families.

Housing, Employment and Transportation.

Generally, a presumption of joint physical custody unrelated to parenting time has a lesser impact than an equal time presumption with regard to housing, employment and transportation.  However, the amount of impact is proportional to the amount of parenting time - the greater the amount of parenting time, the more these issues are a factor.  For example, if a family has a parenting time arrangement that approaches equal time, but is not considered equal, the family will still have significant costs – both fixed costs such as housing, clothing and school supplies, and transitory costs that may become more or less expensive for one parent or the other depending upon the amount of parenting time, such as transportation costs.  However, it is important to note that the more parenting time that is exercised, the more duplication of some costs that is necessary to have a child living in two households.

Public Benefits.

Public benefits will have the same impact on low-income families regardless of whether the presumption is for equal time or not, as most agencies look at the actual time spent between households, regardless of the custodial label.  For those families with equal or nearly equal parenting time, the parent who has the child for a significant time but is not eligible for public benefits will have significantly increased costs, with significantly decreased assistance options.  

Significant Legal Impacts

Child Support Enforcement.

As noted above, many provisions and tools used to collect child support are limited by state law (which is restricted by federal law) to child support “obligors.”  A custodial parent is presumed not to be an obligor, except in limited circumstances, and as such, only very limited enforcement tools are available.  If both parents are joint custodians, regardless of parenting time, it is unclear whether state and federal law would permit enforcement against a parent who has significantly less parenting time and accordingly owes a child support obligation.  As a result, there may be a restricted ability to enforce child support against a parent who is labeled as a “joint physical custodian.”  It should also be noted that this may incent some potential obligors to push for the label of joint custodian (or, conversely, for potential obligees to push against the label of joint custodian).

Access to Mediation/Conflict Resolution.

As noted above, many low-income parents do not have access to mediation and/or conflict resolution tools, including mediators, parenting consultants and Guardians Ad Litem.  A presumption of joint physical custody, regardless of parenting time, still accentuates the problems that can result with a lack of mediation and/or conflict resolution tools.  When parents are initially determining custody and parenting time issues, they may have a very general parenting time arrangement, and not have the thorough discussions about what the schedule and the term “joint custodian” means.  When parents receive an order from the court that is not agreed-upon, they are probably even less likely to understand what the order means.  As a result, as parties go forward, their misunderstandings about the agreement and/or order may lead to continuing disagreement and/or conflict.  However, they do not have tools in place to resolve disagreements short of returning to court, and in cases of severe conflict, involving law enforcement.

Modification and Post-Judgment Motions.

When parents do not have initial custody and/or parenting time orders that they understand, significant confusion and/or conflict can result, including confusion about what the term “joint physical custodian” means.  For low-income parents, the only real option for clarification and conflict resolution is the court.   

However, for parents without access to legal counsel, a presumption of joint physical custody without regard to parenting time makes the process for requesting modification even more complex.  Many parents will not understand the difference between a post-judgment motion for a change of parenting time and a change of custody, which have very different legal standards.  In fact, for quite a period of time, there will likely be many attorneys (and perhaps judges) who are unclear as to the appropriate standard in these cases.  While this standard may be extremely confusing, it will likely not stop post-judgment motions from being filed, even if they are the wrong motion.  In those cases, parents will expend significant energy and expense, only to be told that they have filed the wrong motion.  This may very well result in significant frustration for families, particularly those who do not have the resources to pay for filing fees or an attorney to assist them.  If parents are able to file the correct motion, it may be heard after a significant delay – and in the meantime, the conflict that precipitated the motions continues.

Conclusion

We acknowledge there are cases where joint physical custody, even cases of equal parenting time, can be appropriate and beneficial for a child.  Current law grants parents and courts discretion to provide for joint physical custody, whether equal time or not, in appropriate cases. Our concern is with a presumption of joint physical custody.  We believe it is vitally important to preserve the focus on a child’s best interests by requiring courts to focus on the needs of children in both initial determinations and modifications, while also considering and accommodating the individual needs of families.  When presumptions are enacted, they tend to override judicial discretion, and may reflect the realities of some – but not nearly all- families.  This is particularly true of the low-income families we serve.  They have additional struggles and challenges, and overall, a presumption of joint physical custody would have a disproportionate negative impact on them.

We recognize the testimony presented at the public hearing regarding the significant feelings of some parents who feel marginalized from their child’s lives after a family court proceeding.  We also understand the lasting change and emotional consequences that separation or divorce can bring.  However, there has not been sufficient research or evidence presented that the best resolution to alleviate this feeling of marginalization is to implement a presumption of joint physical custody; nor does there appear to be significant research indicating that the time a parent spends with a child correlates with the strength of parent-child bonding or parent-child relationship.  In fact, the majority of research literature shows no relationship between the general type of custodial arrangement and child outcomes (assuming there is not high conflict).  
  

We are also very concerned about the systemic impacts of a presumption, and ask the Study Group to consider the collateral and unintended consequences that a presumption could bring.  Given the current economic and state budget situation, we are increasingly concerned about increasing costs to not only other state agencies and the courts, but how those costs have very real impacts to low-income families.

Finally, the financial impacts for low-income families cannot be overstated.  Many families who were married or living together were struggling to make ends meet prior to their separation or divorce that precipitated the custody and/or child support order.  After separation, low-income families will have to find a way to pay for necessities.  By impacting the family’s ability to access public benefits, and increasing the cost of transportation, housing and availability of employment, many low-income families and their children will fall deeper into poverty.  In addition, given limitations on transportation, housing, employment and other issues, well-intended parents who may have low conflict may find that a presumption of equal parenting time is not “doable” for their family situation, yet lack the resources to overcome the presumption. 

Thank you for the opportunity to comment on this very important issue.

Sincerely,

Melinda Hugdahl

Staff Attorney

Legal Services Advocacy Project
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Office on the Economic Status of Women

Legislative Coordinating Commission
Minnesota State Legislature

Date:
Friday, November 14, 2008

To: 
Joint Physical Custody Study Group Members

From:
Amy Brenengen, Director


Office on the Economic Status of Women (OESW)

Re:
Presumptive joint physical custody; observations and financial implications for women

Thank you for the opportunity to share our observations with your study group.  The Office on the Economic Status of Women (OESW) is part of the Legislative Coordinating Commission at the Minnesota State Legislature.  We exist to provide information to the legislature to help assess the impact of their work on the economic status of women in our state.  

Our Office understands and supports the presence of both parents’ involvement in raising children. We understand that the determination of custody can be a very tenuous and difficult proceeding for both parties and most importantly the children.  

This memo presents three concerns we wish to raise to the study group regarding a presumption of joint physical custody:  the constraints of available data and information, the impact of a presumption of joint physical custody on low-income single women with children, and the systemic barriers in pursuing custody and child support adjustments under a presumption of joint physical custody.  

Constraints of available data and information

Making sound fiscal observations as it pertains to a presumption of joint physical custody is difficult due to the limited availability and existence of data.  As you are aware from the information presented to your group in previous testimony, there is no conclusive evidence that either supports or opposes a presumption of joint physical custody.  

After a review of academic research, a logical second place to look for answers would be the experience of the families within the family court system in Minnesota.  Such a review would enable us to understand the strengths and limitations of the current system.  But here as well, there is no information collected, making an assessment of the current statute and its ramifications not possible. 

Of particular interest, and where the most learning could occur, would be an analysis of the impact of the most recent reforms made within the custody and child support areas of statute.  These reforms offer a flexible framework for determining custody. We believe having options benefits all of those impacted within the custody determination process, including women, but most importantly, the children.  

The impact of a presumption of joint physical custody on low-income single women with young children

In July, our Office completed a brief on women and poverty in Minnesota (http://www.commissions.leg.state.mn.us/oesw/fs/WomenPov.pdf ).  Data shows that low-income single women with children under the age of five are one of the most concentrated segments of the poor in our state.  The poverty rate is much higher among women in this category than men in this circumstance.  As quoted in the brief, “The economic well being of single-parent households is often highly dependent on support from non-custodial parents.  Child support is an invaluable contributor to the economic well-being of children and families.  Most single-parent households with ordered support are headed by women.  As of January 31, 2008, 88.5 percent of child support obligees who receive child support services in Minnesota are women.”  Our brief also commented upon the fact that there is a wide variance in how child support is collected. 

It is difficult to predict how a presumption of joint physical custody would play out with regards to child support payments and collection.  Much of this depends on how closely these elements would be linked within statute, and whether or not there would be a “percentage of custody” associated with the presumption (i.e. 50/50, 40/60, 30/70, etc.) Yet, we cannot ignore the high percentage of women who are currently receiving child support, many of them who are relying on it as a significant source of income.  

We would hope that a presumption of joint physical custody would reduce the financial responsibility for women.  However, we caution against a simple assumption that “custody is shared therefore expenses are shared.”   Certain flexible household costs, such as food, might be reduced with shared physical custody, but fixed costs such as shelter and utilities would remain.  There will also likely be increased costs associated with shared parenting such as transportation.  Further, if a presumption of joint physical custody proves to be unsatisfactory for the mother (or father), modification to the order will be necessary.  The process for modifying and filing post-judgment motions is complex in the current system, and it is not clear how this process would work under a designation of “joint physical custodian.”  Our comments in point number three below elaborate on these concerns.  

Finally, it is clear that there are limitations even within the current system, such as variances in how support is determined and enforced, that impact the economic status of low-income single women with children.  We urge the study group and the courts to use this opportunity to re-examine these practices and strive for consistency throughout the state as the law – current or future – is implemented.  

Systemic barriers in pursuing custody and child support adjustments under a presumption of joint physical custody.

We are familiar with an issue that is relevant to the work of this study group: the impact of cost-of-living adjustments (COLA’s) on spousal maintenance orders.  On a regular basis, we speak with women who are in the process of submitting COLA’s.  We also hear from women who are pursuing modifications to spousal maintenance support due to specific incidents, such as emancipation of a child or retirement. They find our Office because we provide a simple workbook that helps them calculate and submit their COLA.  We have found that the women who contact our office usually have no where else to turn for support.  They have limited resources and have attempted to navigate the county or legal system on their own with no success as pro se litigants.  There are often complications or specific considerations in their cases where legal help is necessary, yet they are unable to obtain it due to financial limitations.  In other cases, they are just above the income requirements for pro bono assistance programs – or, these programs do not offer support for post-order requests.  Though women may qualify and rightly deserve an adjustment, the difficulty of the process – financially, technically, and emotionally – prevents them from pursuing the adjustment.  (I also note that we have received calls from men for this service and provided information to them as well.)  
Our experience with spousal maintenance raises a final concern. In cases where parenting time is not exercised according to the order after an award of joint physical custody, the parent who cares for the child more than half the time will not only bear a disproportionate amount of the cost of raising the children, but will also have the burden to modify the child support and/or custody agreement.  An expensive and laborious process will not be possible for many women.  As in the case of spousal maintenance, we believe there will be parents who have a legitimate right to modify their custody arrangement, but will not pursue this due to system constraints, and the expense required to obtain help in navigating the system.  

Conclusion

Many of our points above reflect concern with the system as a whole, and to that end, we welcome the opportunity to work with the courts to determine a more effective system by which to serve our families in Minnesota.  

It is true that the issues this study group addresses do not “belong” more to one gender than another. Each gender has its own unique issues and concerns.  We do not see this solely as women’s issue or a mother’s issue, yet it is also not only a family issue or a father’s issue.  We appreciate the opportunity to bring our perspective to the discussion.
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Joint Legal and Physical Custody

It’s all about learning to co-parent

Parents Forever is a 12 hour divorce education program approved by the MN Supreme Court and offered in 65 counties around the state.  This program is an initiative of the University of Minnesota Extension.  

In our experience with offering this program to parents over the past 10 years, co-parenting is one of the critical concepts parents need to understand.  Developing a co-parenting relationship, especially when you are hurt, scared and lack trust for the other parent takes practice and doesn’t happen magically.  

In considering a presumption of joint physical custody for MN families experiencing family transition, we encourage the task force to incorporate a strong parent education requirement that will help parents understand the dynamics of a functional co-parenting relationship and support them in creating a parenting plan to help make the co-parenting relationship work.  

We are in the process of updating our teaching resources.  One of the topics we are strengthening in our work with parents is the concept of co-parenting.  The following excerpt from the Parents Forever – Impact of Divorce on Children curriculum describes the co-parental relationship and the factors that parents need to understand if it will work for them. 

If you have further questions, feel free to contact any of us:

Minnell Tralle, Program Leader, Family Relations – trall001@umn.edu 

Rose Allen, Extension Educator, Family Relations – allen027@umn.edu 

Ellie McCann, Extension Educator, Family Relations –mccan023@umn.edu 

Jo Musich, Extension Educator, Family Relations – music001@umn.edu 

*************************
We toss around the term co-parenting – it’s a wonderful concept, but what does it mean?

When two or more people raise a child, they need to find a way to work together.  This involves negotiating roles, setting expectations and supporting each other in the task of parenting.  This is referred to as co-parenting.  

Divorce, separation and family transition requires parents to re-negotiate the rules in order to co parent in different homes.  If parents are considering joint physical custody and either/or joint legal custody – keep in mind that this will only work if parents are able to develop a functional co-parenting relationship.
 What is co-parenting?

It’s working together to raise your child or children.  How well parents do this makes a big difference in their child’s well being.  A good co-parenting relationship means:

Both parents support each other in their efforts to raise their child

Both parents work to reduce conflict, and focus on the needs of the child

Both parents are actively involved with parenting and building a relationship with their child

Both parents share in the work of caring for their child.

When parents are able to cooperate and share care for their children, the children do better.

Here’s what we know:

When parents have a good co-parenting strategy, infants and toddlers develop more secure attachments – a foundation for building relationships and learning about the world around them

How parents co-parent provides a model for how children learn about relationships and cooperation. 

There is a connection between a good co-parenting relationship and better parenting practices.

Basically, having two involved parents benefits a child, no matter what the family form.

What is the difference between the co-parenting relationship and the relationship between the parents?

It is important to look at co-parenting separate from the relationship between the parents – be it romantic, friendly, distant or conflicted.

It is possible for healthy co-parenting to exist even where there is difficulty in the relationship between the parents.  It is also possible that parents who have a good relationship with each other to have a less that satisfactory co-parenting relationship.

Co-parenting doesn’t mean that you always agree.  Co-parents who disagree but find ways to cooperate and support each other do well and grow in their parenting and relationship skills.

On the other hand, where there is regular opposition from a critical, dogmatic or inflexible partner, parents tend to get stuck in their own individual approaches to parenting and not coordinate or support each other.

What works to build a strong co-parenting relationship?

Healthy communication

A positive regard for the other parent

Agreement between parents on child rearing issues

The ability to compromise and negotiate

Both parties are able to separate issues with other parent from issues about caring for the child

 What undermines the co-parenting relationship?

Conflict between parents

Focusing disagreements with the other parent around the child – putting the child in the middle of parental conflict

Undermining the other parent by siding with a child in an effort to be the favorite parent or creating loyalty conflicts

What happens over time when co-parenting is not aligned?

The primary caregiver becomes disillusioned with the less involved parent – includes them less in care of the child – dismisses their importance to the child, puts the other parent down with family members and with the child, practices gate keeping by restricting access to the child.

What happens to the other parent?

They feel excluded, don’t learn how to care for the child, and don’t feel able to contribute, grow tired of the tension and conflict with the other parent.  In many cases they withdraw and drift away.

How can parents avoid this happening?

It is important that both parents understand their importance to their child.  Despite their differences they must learn to work through the disagreements and respect the need for the child to have access and a relationship with both parents.  
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