MNCIS Uniform Court Practice (UCP)

	Summary Information

	UCP Number:  163
	

	UCP Description:

Procedures for “Failure to Appear” 
	Line of Business:
 Traffic

	Urgency:
	Status: Approved by MNCIS Steering Committee March 10, 2005

	Contact:  Nancy Crandall

	Business Issue

	There are inconsistent practices with regard to when the court can certify a conviction, failure to appear, and failure to pay to DPS for traffic offenses.

	Recommended Process Change

	There are three circumstances when information can be certified to the Department of Public Safety (DPS): 1) when the defendant fails to appear in court, for the purpose of compelling appearance; 2) when the defendant is convicted of the offense, for recordation on the defendant’s driving record and/or suspension of the defendant’s license as a sanction for the conviction; and 3) when the defendant fails to pay his or her fine, for the purpose of compelling payment.  As used in this UCP, the term “certify” refers to the process of providing information.

1. Certify failure to appear to DPS for all motor vehicle offenses except parking, defective equipment, and overweights if the defendant fails to comply with a written notice to appear in court.

2. Certify all motor vehicle convictions to DPS except parking defective equipment, and overweights, and, if desired, recommend suspension.

3. Certify failure to pay for all motor vehicle offenses, including parking, only if defendant appeared, was convicted, was sentenced to a fine, was found able to pay, and refused to pay.



	Research Conducted

	1. Excel Workbook containing flow chart and explanatory notes (note that there are two spreadsheets in this notebook; please view or print both):


[image: image1.wmf]"Traffic Process.xls"


2. Scratch work employed to develop UCP options, working from the flow chart in the above Excel Workbook:

    
[image: image2.wmf]"FTA Scratch 

Work.doc"


3. Memo addressing whether petty misdemeanor convictions can be entered when a    defendant fails to appear in court.

     
[image: image3.wmf]"Entering PM 

Convictions.doc"



	Options Considered

	For procedure #1, regarding certification of failure to appear, the Steering Committee also considered the option of entering the actual conviction for petty misdemeanor offenses when the defendant fails to appear.  However, because the law is unsettled as to whether this is a viable option, and because there were strong feelings that the defendant should be entitled to his day in court before conviction, this option was rejected in favor of certifying the failure to appear to DPS to compel appearance.  

Note, however, that because failure to appear cannot be reported for parking, defective equipment, and overweights, there is no additional mechanism to compel the defendant to address his or her traffic citation in these cases.  The Steering Committee makes no recommendation for these offenses regarding entering convictions and sending them to MCE or revenue recapture for collection.  Counties are free to address failure to appear for parking, defective equipment, and overweights in the manner most appropriate for their local practice.

	Rationale

	This procedure results in a uniform handling of traffic offenses, and informs court staff of how to better utilize the possibility of driver’s license suspension to compel defendant’s to address outstanding traffic citations.

	Examples

	1. Payable petty misdemeanor and defendant fails to pay or appear

2. Payable petty misdemeanor where defendant requests an appearance but then fails to appear

3. Misdemeanor and defendant fails to appear

	Impact Within Judicial Branch

	Court staff will have a common understanding of when to certify convictions, failure to appear, and failure to pay for traffic offenses.

This procedural change means that counties will not be able to enter convictions and send petty misdemeanors to MCE or revenue recapture for collection simply because the defendant failed to pay or appear by the initial court date after receiving a citation.  

Some notices may need to be revised in accordance with this UCP.  And it may be necessary to make some programming changes to systems other than MNCIS in order to effect theses procedural changes.

	Impact On Other Agencies

	Failure to appear, traffic convictions, and failure to pay will be more accurately reported to DPS and a standard practice will eliminate confusion for both agencies.

	Communication Strategy 

	Incorporate into training materials.
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Flow Chart

																		If citation issued from arrest, court reports FTA to DPS (169.92, subd. 2)				DPS sends notice to offender of possible DL suspension (169.91, subd. 4)				DL suspended in 30 days if offender has not appeared in court or, if PM, paid fine (169.91, subd. 4) (3)

						Arrest for violation of law or ordinance relating to motor vehicles, their registration or operation, or the use of the highways (169.91, subd. 3)  (1)								Failure to appear				Incorrect but practiced procedure for M payable, treat as PM and follow this path (4)				If violation was a PM, FTA = guilty plea (169.91, subd. 3; 609.491; etc., which = conviction (609.02, subd. 5)				Court reports conviction to DPS for violation of any law or ordinance regulating the operation of motor vehicles except parking violations, defective equipment or vehicle size and weight limitations (171.16, subd. 1) (6)				DPS suspends license if recommended by the court (171.16, subd. 2)

																						Revenue Recapture (desired and practiced, but not authorized by law) (5)

		Violation								Citation issued (see generally Minn. R. Crim. P. 6.01, subd. 3; 169.99; or 169.91, subd. 3 following arrest)								Court issues a summons or warrant (Minn. R. Crim. P. 3.01; 6.01, subd. 3) to compel appearance

						No Arrest (2)								Appearance								Conviction following normal criminal process				Court may report to DPS that a person: 1) has been convicted of violating a law or ordinance which regulates the operation or parking of motor vehicles; 2) has been sentenced to payment of a fine and/or surcharge; and 3) has refused to pay when court has found ability to pay (171.16, subd. 3) (7) (8)				DPS suspends for failure to pay for 30 days or until court notifies that payment has been made (171.16, subd. 3)

																						Revenue Recapture (not authorized for PM convictions) (5)
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See Worksheet entitled "Explanations" for text to accompany bolded numbers in parentheses.

&C&8FTA = Failure to Appear     PM = Petty Misdemeanor   M = Misdemeanor



Explanations

		Explanations to Accompany Flow Chart

		(1): Does this definition include parking?  Even if it does, the arrest path is not applicable to parking violations because there is no arrest when a parking ticket is issued.

		-  How does court admin know there was an arrest?  Moving violations?

		(2): Are there motor vehicle offenses other than parking for which there would not be an arrest?

		(3): This path turns a failure to appear into a failure to pay for petty misdemeanor violations, but note that it requires an arrest to get to this point, so it would not be valid for parking violations.  Also note that although this path technically allows the court to report failure to appear for petty misdemeanors, there is no need to do so to compel appearance because the failure to appear results in a conviction for the offense.

		(4): In some counties, if a misdemeanor is on the payables list, it is treated as a petty  misdemeanor and this path is followed, which results in either sending the fine to revenue recapture for collection, or certifying the conviction to DPS for license suspension, or both.  However, placing a misdemeanor offense on the payables list does not reduce it to a petty misdemeanor offense.  Rather, it reduces the conviction to a petty misdemeanor if the offender pays a fine amount that is within the limits of the definition of a petty misdemeanor.  See Minn. R. Crim. P. 23.02.  Until the offender pays the fine, if going the payable route, or receives a sentence within the limits of the definition of a petty misdemeanor, if going to appearance route, the offender must be afforded all of the rights and process available under the Rules of Criminal Procedure.  See also  State v. Haney, 413 N.W.2d 469 (Minn. Ct. App. 1999) (reversing a conviction and imposition of fine where the defendants took some steps to appear for a misdemeanor speeding offense).

		(5): Many counties send unpaid fines to revenue recapture for collection.  This is also the practice for many counties for unpaid fines in petty misdemeanor cases; however it is not authorized by law because the revenue recapture statute allows for the collections of "debts," which is defined to include criminal fines imposed under 609.10 (felony sentences), and 609.125 (gross misdemeanor and misdemeanor sentences) only.  Minn. Stat. § 270A.03, subd. 5 (Supp. 2003).  Because petty misdemeanor fines are not included in the definition of "debt," there is currently no law authorizing the use of revenue recapture for their collection.  However, the judicial branch could consider the possibility of seeking legislative amendment to allow for this.

		(6):  Note how definition of motor vehicle offense differs here from the definition under 169.91, subd. 3

		(7):  Note how parking is again included in definition of motor vehicle offense

		(8):  There is no solid line from failure to appear/petty misdemeanor conviction path to this box because there must be an appearance in order for the court to make a determination regarding ability to pay.  This means that there is no enforcement mechanism for those charged with a petty misdemeanor who do not appear (and thus are convicted) and also fail to pay.  It is a catch 22 situation in which the court can neither send the fine to revenue recapture because the law does not authorize that for petty misdemeanors (see (5) above) nor certify the conviction to DPS for license suspension because there has been no appearance in which the court would have an opportunity to determine that the offender has the ability to pay the fine.  As noted in (5) above, the judicial branch could seek a legislative change to allow revenue recapture for petty misdemeanor fines.  Is there also a desire to allow license suspension for failure to pay petty misdemeanor fines?  If so, the judicial branch could seek legislative amendment of Minn. Stat. § 171.16, subd. 3 to remove the failure to pay language (underlined).  This scenario is most common for parking tickets.
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THE SUPREME COURT OF MINNESOTA


MINNESOTA JUDICIAL CENTER


25 REV. DR. MARTIN LUTHER KING JR BLVD.


SAINT PAUL, MINNESOTA 55155


Kelly Lyn Mitchell, Staff Attorney
 (651) 297-7484


MNCIS/Court Projects Unit, Court Services Division 
Fax: (651) 296-6609


State Court Administrator’s Office
E-mail: kelly.mitchell@courts.state.mn.us


MEMO

To:

MACM Legislative Committee



Date:

February 4, 2005


Re:
Entering Convictions on Petty Misdemeanor Offenses

Question:
Whether a conviction may be entered for a petty misdemeanor offense when a person calls the court to request a continuance and then fails to appear on or pay by the new court date.



Short Answer:
There is no clear answer.  Though there are statutes that permit entry of petty misdemeanor convictions following failure to appear without seeming to prohibit such entry at any stage of the proceeding, there is case law that calls the validity of that procedure into question.  Because there are differing interpretations about the validity of the procedure, the issue has been presented to the Advisory Committee on Rules of Criminal Procedure for a potential resolution.


Background



In December 2004, the MACM Legislative Committee was presented with draft Uniform Court Practice (UCP) 163 regarding certification of convictions to the Department of Public Safety (DPS) for failure to appear.  During that discussion, staff explained that by statute, failure to appear for a petty misdemeanor offense results in conviction so long as the defendant has not attempted to invoke any process.  The question was then raised as to whether a conviction could be entered when the defendant first called the court to request a continuance and then failed to appear on or pay by the new court date.  


Analysis



Minn. Stat. § 609.491, subd. 1 states: 


If a person fails to appear in court on a charge that is a petty misdemeanor, the failure to appear is considered a plea of guilty and waiver of the right to trial, unless the person appears in court within ten days and shows that the person’s failure to appear was due to circumstances beyond the person’s control.


Two other statutes contain provisions requiring that the uniform traffic ticket and any citation issued for a petty misdemeanor offense must contain notice that failure to appear constitutes a guilty plea and waiver of the right to trial.  See Minn. Stat.  § 169.99, subd. 1(b) (notice provision in uniform traffic ticket); 169.99, subd. 3 (notice provision in citation following arrest).  In addition, Minn. Stat. § 609.02, subd. 5 defines the term “conviction” as acceptance and recordation by the court of a guilty plea or verdict.  Thus, reading section 609.491, subd. 1 together with 609.02, subd. 5, failure to appear for a petty misdemeanor offense results in conviction for the offense.  Moreover, because Minn. Stat. § 609.491, subd. 1 does not seem to limit the failure to appear to any particular point in the proceedings, it is arguable that a conviction can be entered for failure to appear at any stage.



There is one authority, however, that calls the statutory procedure for entering petty misdemeanor convictions into doubt: State v. Haney, 600 N.W.2d 469 (Minn. Ct. App. 1999).  In Haney, two defendants were issued citations for speeding.  They each pleaded not guilty and requested court trials.  However, the defendants failed to appear on the day of the trial.
  The trial court entered convictions for both defendants.  In reviewing the case, the Court of Appeals upheld the administrative convictions for the purpose of driver’s license suspension under Minn. Stat. § 171.01, subd. 13.  But the court reversed the petty misdemeanor convictions stating that although the charges were petty misdemeanors, they were governed by the Minnesota Rules of Criminal Procedure, which require a guilty plea or verdict and the presumption of innocence until proven guilty beyond a reasonable doubt.  


One interpretation of Haney is that the outcome is driven by the facts, meaning that the Criminal Rules of Procedure were only applicable because the defendants invoked that process by appearing and pleading not guilty.  This interpretation modifies the statutory procedure in Minn. Stat. § 609.491, subd. 1 to allow entry of a petty misdemeanor conviction if the defendant has done nothing to respond to the charge, but to disallow such entry if the defendant has attempted to invoke any of the rights available under the Rules.  But if this interpretation were to be accepted, because Haney is the only case to address the procedure for petty misdemeanor convictions, there is no further guidance as to exactly how much the defendant must to do in order to invoke his procedural rights under the Rules, and thus, there is no clear answer as to whether it would be proper to enter a petty misdemeanor conviction when the defendant fails to appear after requesting a continuance.


An alternative interpretation of Haney is that petty misdemeanor offenses are governed by the Criminal Rules of Procedure, period.  Under this interpretation, because the procedure for entering petty misdemeanor convictions following failure to appear is not present in the Rules, the statutes would be effectively overturned.


Because there is no guidance in the law to resolve the differing interpretations of Haney, or to resolve the question about how much a defendant must do to invoke his procedural rights under the first interpretation of Haney, this issue was presented to the Supreme Court Advisory Committee on Rules of Criminal Procedure on Saturday, January 29, 2005.  The members did not have any additional insight into the resolution of the questions raised in this memo.  However, the Committee indicated that a potential resolution would be to incorporate the language of Minn. Stat. § 609.491, subd. 1 into Minn. R. Crim. P. 23.  A proposed amendment is currently being drafted, and will be reviewed by the Committee at its next meeting. 


It should be noted that even if the procedure for entering convictions on petty misdemeanors is deemed valid, or is incorporated into the Rules of Criminal Procedure, the procedure is not applicable to payable misdemeanors.  Payable misdemeanors are offenses that the Legislature has defined as misdemeanor offenses, but which the Judiciary has deemed to be punishable by a fine in an amount set on the State Payables List.  All of the fine amounts listed on the State Payables List are less than $300.  Thus, when the defendant pays the fine, the conviction is deemed to be a petty misdemeanor conviction pursuant to Minn. R. Crim. P. 23.02, which provides: “A conviction is deemed to be for a petty misdemeanor as defined by Rule 23.01 if the sentence imposed is within the limits provided by that rule for a petty misdemeanor.”  Placing a misdemeanor offense on the State Payables List does not reduce it to a petty misdemeanor offense.  Rather, it has the effect of reducing the conviction to a petty misdemeanor conviction when the defendant pays the fine amount that is within the definitional limits of a petty misdemeanor.  There is no provision or rule that provides for automatic conviction for misdemeanors as is the case with petty misdemeanors, so the court has no authority to enter an automatic conviction when the defendant fails to pay or appear for a payable misdemeanor violation.  Instead, the court’s recourse is: 1) for driving offenses, to certify the failure to appear to DPS for the purpose suspending the defendant’s driver’s license to compel the defendant to pay or appear (see Minn. Stat. § 169.92, subd. 2; 171.16, subd. 1); or 2), for any payable misdemeanor offenses, to issue a summons to compel the defendant to pay or appear (see Minn. R. Crim. P. 3.01).


Conclusion


Though there are statutes that permit entry of petty misdemeanor convictions following failure to appear without seeming to prohibit such entry at any stage of the proceeding, there is case law that calls the validity of that procedure into question.  Because there are differing interpretations about the validity of the procedure, the issue has been presented to the Advisory Committee on Rules of Criminal Procedure for a potential resolution.


The information contained in this memo and any attachments is legally privileged, confidential and intended solely for the use of the individual(s) named above.  If you are not the intended recipient of this information, you are hereby notified that you should not further disseminate, distribute or forward it.  If you have received this information in error, please immediately notify the author.  Thank you for your cooperation.

� The failure to appear was presumably because the defendants’ attorney was unable to get to the courthouse due to car trouble.  Haney, 600 N.W.2d at 470.
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Simplified procedures drawn from scratch work on following pages:

Under Current Law:


1.  
Certify all motor vehicle convictions (either following appearance, or for PM resulting from failure to appear) to DPS except parking, defective equipment, and overweights, and, if desired, recommend suspension.


· Purpose of this reporting is to impose collateral sanction of license suspension when appropriate.


2.
Certify failure to appear to DPS only for F, GM, and M motor vehicle offenses only if the defendant fails to appear following arrest.


· Purpose of this reporting is to compel appearance.


3.
Certify failure to pay for motor vehicle offenses, including parking, only if defendant appeared, was convicted, was sentenced to a fine, was found able to pay, and refused to pay.


· Purpose of this reporting is to compel payment of the fine.


4.
Send to revenue recapture all fines not paid for F, GM, M motor vehicle offenses, including parking.


· Purpose is to provide an alternative collection mechanism for unpaid fines.


Possible Procedures Requiring Legislative Amendment:


1.  
No change: Certify all motor vehicle convictions (either following appearance or for PM resulting from FTA) to DPS except parking, defective equipment, and overweights, and, if desired, recommend suspension.


· Purpose of this reporting is to impose collateral sanction of license suspension when appropriate.


2.
No Change: Certify failure to appear to DPS only for F, GM, and M motor vehicle offenses only if the defendant fails to appear following arrest.


· Purpose of this reporting is to compel appearance.


3.
Change: Certify failure to pay for motor vehicle offenses, including parking, if defendant was convicted (either following appearance, or for PM resulting from failure to appear), was sentenced to a fine, and refused to pay.


· Purpose of this reporting is to compel payment of the fine.


4.
Change: Send to revenue recapture all fines not paid for motor vehicle offenses, including parking, at all offense levels.


· Purpose is to provide an alternative collection mechanism for unpaid fines.


Procedures for reporting to DPS and utilizing revenue recapture for traffic offenses as dictated by current law:


Note: This breakdown only works if court administrators have a method for determining that the offender was arrested.  If not, some other substitute for that information must be utilized instead (e.g., moving violations?).


If arrested and fails to appear:


For F, GM, and M:


1. Certify failure to appear to DPS, AND


2. Court may issue summons or warrant, as appropriate, BUT


3. Do not enter conviction AND


4. Do no send to revenue recapture


For PM:


1. Enter conviction, AND


If parking, defective equipment, or overweight:


a. Take no further action, OR



If not parking, defective equipment, or overweight:


b. Certify conviction to DPS, and if desired, recommend license suspension



BUT, in either case:


c. Do not send to revenue recapture


Note, however, that there is no conviction following failure to appear if defendant made any attempt to invoke criminal process (i.e., requested a hearing).  Court must utilize summons/warrant to compel appearance.




If arrested AND appears AND convicted:


If not parking, defective equipment, or overweight:


1. Certify conviction to DPS, and if desired, recommend license suspension, AND 


For all offense levels, if sentenced to fine, was found able to pay, and fails to pay:


1. Certify failure to pay to DPS, AND/OR


For all offense levels except PM, if sentenced to a fine and fails to pay:


1.
Send to revenue recapture




If not arrested and fails to appear:



For F, GM, and M:


1. Court may issue summons or warrant as appropriate, BUT


2. Do not enter conviction, AND


3. Do not send to revenue recapture


For PM:



1. Enter conviction, AND


If parking, defective equipment, or overweight:


a.
Take no further action, OR


If not parking, defective equipment, or overweight:


a.
Certify conviction to DPS, and if desired, recommend license suspension


BUT, in either case:


a.
Do not send to revenue recapture


Note, however, that there is no conviction following failure to appear if defendant made any attempt to invoke criminal process (i.e., requested a hearing). Court must utilize summons/warrant to compel appearance.




If not arrested, and appears, and convicted:


If not parking, defective equipment, or overweight:


1.
Certify conviction to DPS, and if desired, recommend license suspension, AND


For all offense levels, if sentenced to fine, was found able to pay, and fails to pay:


1.
Certify failure to pay to DPS, AND/OR


For all offense levels except PM, if sentenced to a fine and fails to pay:


1.
Send to revenue recapture (except PM’s)




Enforcement mechanisms to compel appearance







Collateral sanction







Collateral sanction







Enforcement mechanism to collect fine











Collateral sanction







Collateral sanction







Enforcement mechanism to compel payment







Enforcement mechanism to compel payment







Enforcement mechanism to collect fine
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UCP 163

		From

		Slieter, Randy (Judge)

		To

		Burk, Walter

		Recipients

		Walter.Burk@courts.state.mn.us



Hello again Walter.  I did a quick review again of my 9/14 email and in response to your question about which hearing I see I did review that part of Haney as well and now I recall why I interpreted as I did.  You notice that Haney relied on the definition of M.S. 171.01 Subd 29 (now - 13 then apparently) as it pertains to "conviction".  That statute refers to a final conviction "after trial or upon a plea of guilty.  Thus, even for purposes of entering a "conviction for driver's license purposes" in the case of petty misdemeanor traffic matters, Haney is referring to notice for trial.



Therefore, in answer to your direct question - I agree - Haney did not rule 609.491 unconstitutional.  However, it did (fairly clearly to me upon second or third look) interpret this statute to apply only to administrative convictions and based on notice for trial - as opposed to arraignment (I think the prudent public policy reasons for assuring due process are probably implicitly behind this analysis by the court of appeals).



Although I realize this may not satisfy others who are lobbying you for an "easier" administrative answer - I do think this is the proper analysis of Haney.  I think this may mean that the "easier" route to go will be to suggest suspension for failure to appear instead of conviction if the goal is a simple solution and a way of closing the case early on and in some uniform way.



Good luck!  RJS

RANDALL J SLIETER

DISTRICT COURT JUDGE

500 E DePUE AVE

OLIVIA MN  56277

320-523-3680






