STATE OF MINNESOTA

IN SUPREME COURT

C8-84-1650

ORDER FOR HEARING TO CONSIDER PROPOSED
AMENDMENTS TO THE RULES OF PROFESSIONAL
CONDUCT

IT IS HEREBY ORDERED that a hearing be had before this court in Courtroom
300 of the Minnesota Supreme Court, Minnesota Judicial Center, on May 18, 2004 at
1:30 p.m., to consider a petition and supplemental petition filed by the Minnesota State
Bar Association to amend the Rules of Professional Conduct. Copies of the petition are
annexed to this order.

IT IS FURTHER ORDERED that:

1. All persons, including members of the Bench and Bar, desiring to present written
statements concerning the subject matter of this hearing, but who do not wish to
make an oral presentation at the hearing, shall file 12 copies of such statement
with Frederick Grittner, Clerk of the Appellate Courts, 305 Judicial Center, 25
Rev. Dr. Martin Luther King, Jr. Boulevard, St. Paul, Minnesota 55155, on. or
before May 7, 2004, and

2. All persons desiring to make an oral presentation at the hearing shall file 12
copies of the material to be so presented with the aforesaid Clerk together with 12
copies of a request to make an oral presentation. Such statements and requests
shall be filed on or before May 7, 2004,

Dated: February Jd , 2004

BY THE COURT:
OFFICE OF
APPELLATE COURTS %L z
FER 12 2004 /i
Alan C. Page

Fi LED Associate Juétice
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Frederick Grittner

Clerk of the Appellate Courts

305 Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Boulevard
St. Paul, MN 55155

RE: PROPOSED AMENDMENTS TO THE MINNESOTA RULES OF
PROFESSIONAL CONDUCT

To The Honorable Justices of the Minnesota Supreme Court:

The Minnesota County Attorneys Association (MCAA) hereby requests
permission to make an oral presentation during the hearing on May 18, 2004, to
consider the proposed amendments to the Minnesota Rules of Professional
Conduct.

The MCAA represents the interests of county attorneys in the State of Minnesota.
The presentation will address concerns the MCAA has about four of the
proposed amendments that affect Minnesota prosecutors.

Very truly yours,

Robert D. Goodell
Assistant Anoka County Attorney
Chair, MCAA Ethics Committee

100 Empire Drive, Suite 200 ¢ St. Paul, MN 55103 ¢ 651/641-1600 ¢Fax:651/641—-1666

www.mcaa-mirm.org
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Frederick Grittner

Clerk of the Appellate Courts

305 Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Boulevard
St. Paul, MN 55155

RE: PROPOSED AMENDMENTS TO THE MINNESOTA RULES OF
PROFESSIONAL CONDUCT

To The Honorable Justices of the Minnesota Supreme Court:

The Minnesota County Attorneys Association (MCAA) has reviewed the
proposed amendments to the Rules of Professional Conduct submitted by the
Minnesota State Bar Association and would like to take this opportunity to
comment on some of the proposed amendments that affect criminal lawyer
practitioners and especially prosecutors.

Rule 3.3(a)(3). Candor Toward the Tribunal. (False Testimony by Criminal
Defendant).

The MCAA opposes the proposed rule that exempts the testimony of a criminal
defendant from the provision that permits a lawyer to refuse to offer evidence the
lawyer reasonably believes is false. The MCAA believes that the proposed rule
could be construed to require a lawyer to offer the testimony of a criminal
defendant that the lawyer reasonably believes is false. The ethical rules should
not force any lawyer to present evidence he/she reasonably believes to be false.
If the proposed exception is removed, the defense attorney can rely on his/her
personal ethics to decide whether to present the evidence, withdraw, or find
another resolution. The MCAA also does not believe that it is prudent policy for
the courts and legal profession to acknowledge publicly that lying in court is
acceptable in certain circumstances.

100 Empire Drive, Suite 200 ¢ St. Paul, MN 55103 ¢ 651/641—-1600 ¢Fax:651/641-1666

www.mcaa-mn.org
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MCAA Position: Delete defense counsel exception from provision
permitting lawyer to refuse to offer evidence reasonably believed to be
false.

Rule 3.4. Fairness to Opposing Party and Counsel.

The MSBA followed the recommendation of its task force and rejected the
proposed comment to Rule 3.4 that permits defense counsel to take possession
of evidence of criminal activity, primarily for the purpose of conducting an
examination or test.

In anticipation of attempts by the criminal defense bar to secure the adoption of
the rejected comment, the MCAA continues its opposition to the comment. The
MCAA is concerned that any comment that expressly permits defense counsel to
take possession of evidence of criminal activity could be construed to endorse or
encourage the examination of evidence by the defense. Moreover, the Rules of
Criminal Procedure already provide adequate opportunities and safeguards for
the testing of evidence by the defense. Minn. R. Crim. P. 9.01, Subd. 1(4)
requires that prosecutors allow the defendant to have reasonable tests made on
evidence and, if the scientific test or experiment may preclude any further testing,
the prosecutor is required to give the defendant reasonable notice and an
opportunity to have a qualified expert observe the test or experiment.

MCAA Position: Maintain the current rule without the comment permitting
defense counsel to take possession of evidence of criminal activity.

Rule 3.8(e). Special Responsibilities of a Prosecutor. (Subpoenain
Defense Counsel).

The proposed rule addresses when a prosecutor may ethically subpoena a
defense lawyer to testity. The MCAA questions why such a rule is needed
because experience demonstrates that Minnesota prosecutors respect the nature
and sanctity of the attorney-client relationship and rarely call defense counsel to
testify. The MCAA also questions the advisability of incorporating a matter of
criminal procedure into the ethics rules. Nevertheless, the MCAA disagrees only
with the inclusion of the final limitation in the proposed rule: that there be no other
feasible alternative to obtain the information. The MCAA believes that criminal
defense lawyers will be adequately protected if the information sought is non-
privileged and essential, without requiring that the prosecutor demonstrate there
was no other feasible means of obtaining the information. The latter requirement
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could prove to be unworkable, cumbersome, and in some cases, where the
information is located in a foreign jurisdiction, unduly expensive to obtain.

MCAA Position: Delete the requirement of no other feasible alternative.

Rule 3.8(f). Special Responsibilities of a Prosecutor. (Dissemination of

Extrajudicial Statements).

The MCAA supports the MSBA’s recommendation to maintain the existing rule.
The proposal endorsed by the Ethics 2000 Commission and the criminal defense
bar extends a prosecutor's obligations concerning the dissemination of
extrajudicial statements to individuals beyond the direct control of the prosecutor.
The MCAA is not aware of any instance where lawyers can be subjected to
professional discipline for the actions of individuals outside their direct control.
The MCAA believes it would be a dangerous precedent and ill-advised to subject
lawyers to ethical sanctions for the conduct of persons over whom they have no
direct control. Furthermore, in the context of a criminal case, it is unrealistic to
expect a prosecutor to control crime victims and lay witnesses who have their
own First Amendment rights. Finally, the obligation to control the dissemination
of publicity by persons outside the direct control of the prosecutor would impose
additional financial costs at a time when prosecutors’ offices are struggling just to
maintain and deliver existing services in the face of substantial budget cuts.

MCAA Position: Maintain the current rule and oppose extension of
prosecutor’s obligation to individuals outside the direct control of the
prosecutor.

On behalf of the MCAA Board of Directors, | thank the Court for considering
these comments and suggestions. The MCAA appreciates the opportunity to
express its views on the proposed amendments to the ethical rules that directly
affect our practice of law.

Very truly yours,

Robert D. Goodell
Assistant Anoka County Attorney
Chair, MCAA Ethics Committee
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May 10, 2004 -1 ED
Minnesota Supreme Court
305 Minnesota Judicial Center

25 Constitution Avenue
St. Paul, MN 55155-6102

RE: Rule Change to Ethical Rule 7.4

Dear Sir/Madam:

I am writing in a position to propose change to Rule 7.4. I understand that a proposal is being
circulated that would loosen or eliminate the restriction that those who claim to be specialists in
fact have a legitimate basis to claim such a designation. As a Certified Civil Trial Specialist, I
and many other specialists have undergone additional testing and met the requirements of the
certifying boards in order to achieve the title of specialist. These rules were enacted to protect
the public. If a practitioner with a broad and extensive expertise in a particular field of law
desires specialist, he or she can certainly undergo the testing and certification process as have
current specialists.

To allow any practitioner to use the work specialist, dilutes the meaning of the term and could
potentially confuse or mislead members of the pubhc who seek out attorneys who are in fact
specialized in their field.

Respectfully submitted,
BARNA, GUZY & STEFFEN, LTD.
hn T. Buchman

JT;B:sef

Established 1938-An EOE/AA Employer
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May 7, 2004

Minnesota Supreme Court
305 Minnesota Judicial Center
25 Constitution Avenue

St. Paul, MN 55155-6102

Re: Proposed change to Rule of Professional Conduct 7.4

Dear SirfMadam:

It has come to my attention that the Court is addressing issues concerning changes
to the Rules of Professional Conduct which govern legal practice in Minnesota. | am quite
concerned about the potential change to Rule 7.4. Having gone through the process to
achieve board certification, | am quite familiar that it is a process that is not easy nor one
that can be taken lightly. Further, having been involved in advertisement discussions
where the topic of “specialization” has come up, at this point | know that all lawyers are
very sensitive to the importance of this word. It seems to me that the State and the
consumer benefit greatly by a requirement that such a word not be used lightly. | would
urge the Court to reject any change to Rule 7.4 that would drop the requirement of
certification in order to be considered a specialist.

Very truly yours,

% Chacl i %nyﬂ‘@

Michael A. Bryant
MAB\sle .




Attorneys at Law
A Limited Liability Partnership

333 South Seventh Street Telephone+ 612 + 340 - 8900
Suite 2000 Fax+612+340+7900
Minneapolis, MN 55402 www.riderlaw.com

R3

RIDERBENNETT
Michael W. Unger
(612) 340-8953
mwunger@rideriaw.com

May 7, 2004 OFFICE OF
Y APPELLATE COURTS
Frederick K. Grittner MAY 1 1 2004
Clerk of Supreme Court
305 Minnesota Judicial Center F' L E D

25 Rev. Dr. Martin Luther King, Jr. Blvd.
St. Paul, Minnesota 55155

Re: Inre Petition to Amend the Minnesota Rules of Professional Conduct
File No.: C8-84-1650

Dear Mr. Grittner:

I am writing to express my views upon the proposed amendment to Rule 7.4 of the
Minnesota Rules of Professional Conduct. Please provide these written comments to the
members of the Court for their consideration as they deliberate over the proposed changes.

I urge the Court to reject the MSBA's proposed change to Rule 7.4. Although this is
presented to the Court as a recommendation of MSBA, I know this recommendation to be widely
controversial within the practicing bar. This particular rule change passed only by a divided
voice vote at the MSBA Convention, where it was initially proposed.

My first concern is that the existing rule seems an appropriate recognition of the
expectations of the general public when it comes to professionals claiming to be specialists. It is
my experience that most members of the public have infrequent contact with the legal profession
and tend to form their views of professional standards by drawing upon their experiences with
the medical profession. As you know, in the medical profession specialization training has long
been an important part of basic medical training. A legal education, by contrast, tends to be
more general in nature and does not include requirements for experiential clinical training. I
believe that most members of the public perceive the concept of a "specialist” in the traditional
learned professions as meaning something over and above a trained generalist who is just
choosing to focus their area of practice. The certification of legal specialties insures an objective
credentialing process that is much more like the typical expectation that the public has of a
"specialist”. If the term "specialist” is used by lawyers who are not certified as specialists, there
is a substantial likelihood that the public will be misled and misunderstand the basis for the claim
of "specialization". The current rule is an important protection for the public.
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The second way in which the public benefits by the current rule is that it is vital to the
continued viability of the legal specialization certification program. I have little doubt that
private practitioners who would be free to hold themselves out as "specialists” without having to
undergo the rigors of a certification program would choose not to seek certification. In my
opinion the MSBA rule change would, if adopted, lead to the demise of Minnesota's legal
specialization certification. I believe this development would be contrary to the public interest.
Minnesota's certification program has the effect of raising professional standards. This is
something that should be encouraged. Raising our professional standards is clearly in the best
interests of the public.

I understand there are some legitimate concerns that the current language of Rule 7.4
raises arguable first amendment issues. I believe The Academy of Certified Trial Lawyers of
Minnesota has endorsed alternative language, which provides a disclaimer requirement. I have
enclosed a copy for your consideration.

Thank you.
Very truly yours,
Michael W. Unger
MWU/ras
Enclosure

RIDERBENNETT




ACTLM ALTERNATIVE TO MSBA PROPOSED
REVISIONS TO RULE 7.4 OF THE MINNESOTA RULES
OF PROFESSIONAL CONDUCT

Rule 7.4. Communication of Fields of Practice or Specialization

(a) A lawyer may communicate the fact that the lawyer does or does not
practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United States
Patent and Trademark Office may use the designation "Patent Attorney" or a
substantially similar designation.

(¢) A lawyer engaged in Admiralty practice may use the designation
"Admiralty," "Proctor in Admiralty" or a substantially similar designation.

(d) In any communication subject to Rules 7.2, 7.3, or 7.5, a lawyer shall
not state that a lawyer is a specialist or certified as a specialist in a particular
field of law except as follows:

(1) the communication shall clearly identify the name of the certifying
organization, if any, in the communication; and

(2) if the attorney is not certified as a specialist or if the certifying
organization 1s not accredited by the Minnesota Board of Legal Certification,
the communication shall clearly state that the attorney is not certified by any
organization accredited by that Board, and in any advertising subject to Rule

7.2, this statement shall appear in the same sentence that communicates the
claim of specialization.

1057512-1
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March 15, 2004

Frederick Grittner
Clerk of Appellate Courts AR L7 pin
305 Judicial Center
25 Rev. Dr. Martin Luther King, Jr. Blvd.
St. Paul MN 55155

Re:  Proposed Amendment to Ethics Rule 7.4
Dear Mr. Grittner:

I am writing to comment upon the proposed amendment to Ethics Rule 7.4 regarding
specialization in advertising. I oppose the amendment. It demeans the specialization
requirement. If a selected field is subject of testing and approval by the State, as is civil trial
law, no person should be able to make such claim without certification or mandatory
disclosure that the claim of specialization does not conform with state standards. Areas that
have no certification, such as antitrust, would need no certification in order to make such a
claim in advertising. Even now, there are too many lawyers advertising for cases requiring
trial skills that have none.

Consumers are being duped into low settlements or even dismissals of meritorious claims as a
result of outright incompetence or "fear of the courtroom" syndrome on the part of their
chosen lawyers. Permitting such lawyers to claim they are specialists and then requiring "fact-
finding" every time there is a violation, would be tantamount to no control at all. No one, as a
practical matter, would ever be challenged and proving a violation would be time consuming
and expensive, without any verifiable criteria for determining a violation.

The proposed amendment is wrong and I strongly oppose it.

Very truly yours,

Charles A. Bird

CAB/mbr

*ALSO ADMITTED TO PRACTICE IN WISCONSIN/CERTIFIED TRIAL SPECIALIST BY MINNESOTA STATE BAR ASSOCIATION
CERTIFIED BY NATIONAL BOARD OF TRIAL ADVOCACY
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March 10, 2004

Mr. Frederick Grittner

Clerk of the Appellate Court

305 Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Blvd.
St. Paul, MN 55155

Re:  Hearing to Consider Proposed Amendments to the Rules of Professional Conduct
Court File No. C8-84-1650

Dear Mr. Grittner:
[ write to oppose the Amendment to Rule 7.4(b) of the Rule of Professional Responsibility.

Minnesota has had a certification program for over 15 years. [ was in one of the first classes to
be certified as a Real Property Law Specialist.

Amending the Rule would allow non-certified individuals to assert that they are specialists,
practice a specialty, or specialize in a particular field of law.

Use of the terms "specialist" or "specialty" without certification causes confusion and does not
provide a significant enough distinction to allow members of the public to differentiate between
certified and non-certified practitioners. That line should remain a clear black line.

I would urge you not to adopt the proposed Amendment to Rule 7.4(b). Respectfully submitted.
I remain,

Very truly,

e .
.., kY
—— Y
P R SR L 5

Laurence J. Kiun
LIK:kam

*
* Real Property Law Specialist Certified by MSBA
Supreme Ct - Rule 7.4.wpd *Quahﬁed Neutral Under MGRP Rule 114
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Minnesota Supreme Court
25 Constitution Avenue
St. Paul, MN 55155

Re: Public Comment on Proposed Amendment to Rule of Professional
Responsibility 7.4

Dear Justices:

The purpose of this letter is to provide my comment, as a member of the public and an
attorney certified as a Civil Trial Specialist by the Minnesota State Bar Association,
regarding the proposed amendment to Rule 7.4. ‘

I oppose the amendment because it will create a substantial likelihood of public
confusion with respect to who are “specialists” in the legal profession and because it
represents a step backwards in the positive trend toward a fuller disclosure of
professionals’ credentials.

For 15 years, the state of Minnesota has had a procedure for certifying that attorneys are
Specialists, and the public has been encouraged by the Minnesota State Bar Association
and other entities to rely on the “Certified Specialist” designation. The amendment,
while permitling a “certified” lawyer to advertise as a “Certified Specialist” only after
satisfying the objective standards of a state approved and monitored certification

program, will allow a noncertified “specialist™ to use the term subject only to Rule 7.1’s
“false or misleading” standard.

Unfortunately, I believe that this situation will only cause confusion among the general
public, who will quite reasonably expect the credentials, experience and verified
knowledge of both groups of “specialists” to be the same, even though only one group’s
qualifications will have been independently authenticated by “certification.” I believe
that the proposed amendment, which would allow a conflicting use of the term

“specialist” — one meaning only “limits practice to” — would do a disservice to the public
and foster needless confusion. P
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For these reasons, I oppose the proposed amendment.

Vez truly yﬁurs,

David P. Jendrz€jek

DPJ/skf

663643v1
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Mr. Frederick Grittner

Clerk of Appellate Courts FILED
305 Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Blvd

St. Paul, MN 55155

March 9, 2004

IN RE: Proposed Amendment to Rule of
Professional Responsibility 7.4

I understand the Court is considering the MSBA Petition to amend
Professional Rule of Conduct 7.4. The amendment would allow
attorneys to represent that they are "specialists," without any
basis for the claim other than their self-proclamation.

I oppose this change. I think it would mislead the public, not
benefit them. I do favor expansion of specialist certification
programs such as the Court now has in some areas. I hold
certification as a civil trial specialist, and both the original
qualification and the recertification offer a barrier to entry
such that I believe the public can truly rely on certification as
being meaningful. To allow non-certified attorneys to make a
similar or identical claim would cause great confusion and weaken
the existing program.

Physicians who advertise that they are sgpecialists must have had
at least one year of post-medical training in that specialty

area. That training involves an objective review of their
qualifications before they advertise as a Specialist. There is
nothing analogous in the legal field. However, it is common

sense that the public will incorrectly conclude that, as with the
medical field, legal "specialist" carries a warranty of, at the
least, extended education and training past the initial
professional education. Adding to the confusion, the public is
familiar with board certified physicians in specialty areas with
even higher standards of testing and experience, analogous to the

* Also licensed in North Dakota,
+Civil Trial Specialist certitied by the Minnesota State Bar Association
++Real Property Law Specialist certified by the Minnesota State Bar Association
+++Civil Trial Specialist cextified by the National Board of Trial Advocacy and Minnesota State Bar Association
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March 9, 2004
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MSBA Legal Certification program. Because of Minnesota's state
supervised legal certification program, I believe the same public
understanding has been created for attorneys advertising as
"Civil Trial Specialists" and Minnesota has the right to, and
should, preserve that meaning.

Stephen F. Rufer
mo
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March 22, 2004

Mr. Frederick Grittner

Clerk of the Appellate Courts

305 Minnesota Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Boulevard
St. Paul, MN 55155-6102

Re:  Proposed Amendment to Rule 7.4
of the Rules of Professional Conduct

Dear Mr. Grittner:

This letter constitutes my written statement relative to the proposed Amendment to the

above Rule. In accordance with the Supreme Court’s Order, I am enclosing twelve copies of this
letter.

As a lawyer who has been certified as a real property law specialist since 1990 (the first
year such certification was available), I was shocked to see the proposed Amendment to Rule
7.4. The Minnesota State Bar Association has diligently worked to established a system by
which certain individuals can be recognized for their dedication to a particular field of law. We
annually demonstrate a level of education and experience which sets us apart from general
practitioners who happen to spend some portion of their time practicing in our field of
specialization. It would be extremely misleading to the public if such non-certified members of
the Bar were allowed to hold themselves out as “specialists”.

As an illustration, I have extensive experience in litigation and arbitration matters. Under
revised Rule 7.4 as proposed, I could ethically and in good conscience hold myself out as being a
litigation specialist. However, I most likely lack the experience qualifications to be certified as a
trial law specialist and I have not undertaken the rigorous course of study necessary to pass the
certification examination. It would be misleading to the public for me to be able to represent
myself as being on the same plain as a certified trial lawyer. The public would have no way of
knowing that there was a distinction in our level of specialized education and experience.

I strongly urge the Supreme Court to reject the proposed Amendment to Rule 7.4, If
anyone has any questions of me, I would welcome the call.

Sincerely,

JHB/tls John H. Brennan (Reg. No. 11198)
Pctiwp\docs\lt\MN Supreme Court

Real Property Law Specialist,
Certified by Minnesota State Bar Association
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April 2, 2004

Frederick K. Grittner, Clerk of Appellate Courts
305 Minnesota Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Boulevard
St. Paul, MN 55155-6102

Re:  Proposed Amendment to Rule of Professional Responsibility 7.4

Dear Supreme Court:

I am writing in opposition to the proposed amendment of Rule of Professional Responsibility 7.4.

The deletion of section (b) and the inclusion of new comment (1) would permit any lawyer to
represent that he/she is a specialist, without establishing any basis for such a claim, such as
passing an examination, peer review, or even required level of experience.

I have been privileged to practice law in this state for 18 years, primarily as a trial attorney for
the defense. I was certified as a Civil Trial Specialist by the Minnesota State Bar Association
and the National Board of Trial Advocacy in 1997.

I believe that the proposed amendment to Rule 7.4 will allow any attorney to advertise as a
“specialist” and will guarantee confusion to the public. In other words, members of the public
will not understand and comprehend that only “Certified Specialists” have the credentials, the
experience, and have been independently authenticated by the Bar Association certifying body.

I believe that the proposed amendment to the Rule will further denigrate the public’s perception
of lawyers. The whole purpose of obtaining certification was to improve the public perception of
lawyers so they could verify that their attorney is a Certified Civil Trial Specialist. In addition,
very few lawyers can qualify as Certified Specialists because they have not committed the time,
money, and effort that it takes to become so qualified.
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Sadly, lawyer advertising has already diminished respect for lawyers and now this rule change
will add to that problem.

I respectfully request that the proposed amendment be rejected.

Thank you.

Sincerely,

/

'2‘\ ;,’7“,2, % '&;\}f‘tz‘v) \/-~..~\\
étrick M. Conly

BRBEIT W. OL N];)ER& ASSOCIATES

PMC/sjm

cc: Meaghan Harper, CERT MGR, Minnesota State Bar Association
(12 copies enclosed)




M A H O N E Y

DOUGHEZRTY

M A H O N E Y

Professional  Association
Attorneys and Counselors

Serving the Community
Since 1922

AUTHORIZED TO PRACTICE LAW
IN MINNESOTA, WISCONSIN
AND NORTH DAKOTA.

RICHARD P. MAHONEY'#
RAaNDEE S. HELD
MARK J. MANDERFELD
PATRICK E. MAHONEY
GREGORY A. ZINN
Victor E. LunD

PETER J. MANDERFELD

OF COUNSEL:
JaMES M. MAHONEY

JounN (Jack) M. MILLER

JaMEs M. LEHMAN

THOMAS E. DOUGHERTY (RET.)

G.P. MAHONEY  (1890-1962)
G.J. MAHONEY  (1923-1969)
R.J. NEARY (1929-1984)

'CERTIFIED AS A TRIAL SPECIALIST BY
THE MINNESOTA STATE BAR
ASSOCIATION AND THE NATIONAL
BOARD OF TRIAL ADVOCACY.

*QUALIFIED NEUTRAL FOR
ARBITRATION AND MEDIATION,

801 Park Avenue = Minneapolis, Minnesota 55404-1189 = Phone 612-339-5863 = 1.888-339-5863 = Fax 612-339-1529

OFFICE OF
APPELLATE COURTS

MAY 7 - 2004
FILED

May 7, 2004

TO THE JUSTICES OF THE MINNESOTA SUPREME COURT
Re: Proposed Amendment to Rules
of Professional Responsibility 7.4

This letter constitutes my written statement relative to the proposed
amendment to the above rule.

| have been practicing law in Minnesota and adjoining states since
1957, principally as a civil litigator and primarily on behalf of the
defense although | don’t turn down plaintiff cases. | have been a
certified civil trial specialist, certified by both the Minnesota State Bar
Association and the National Board of Trial Advocacy (NBTA) since
1990. This letter is written as my personal position and opinion and
not in any official capacity as the chairman of the Civil Trial
Certification Board.

There are 680 attorneys who have chosen to have the MSBA certify
that they are specialists in their respective fields. Two hundred of
them have been certified for 15 years or more. Eight of them are
judges, including a Justice of the Minnesota Supreme Court, a Justice
of the North Dakota Supreme Court and a Minnesota Appellate Court
Judge. '

Just as in the medical field, Certified Specialists represent the highest
caliber of practice among Minnesota attorneys. That credential
imparts useful information about qualifications, and is itself
meaningful, especially in greater Minnesota. The references the
Board receives from attorneys and judges make that clear. Typical is
a reference received from an outstate judge this year: “The applicant
is a vigorous advocate. He deserves this designation.”

The ABA Model Rules are a positive step towards uniformity as we
move towards multi-jurisdictional practice. However, states deviate
from the Model Rules when they are inappropriate for their jurisdiction.
In my opinion, that is the situation with the proposed amendment to
Rule 7.4.

I believe Model Rule 7.4, as proposed in the Petition, should not be
adopted in Minnesota. Currently, 23 states — all of which have a
mechanism in place for certifying specialists either directly or indirectly
— prohibit the use of the word “specialist” by a lawyer unless that

E-Mail mail@mahoney-law.com s Website www.mahoney-law.com
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lawyer has been certified. To give you two recent examples, the ethics committee of the
Connecticut Bar, which has a certification program, considered whether to adopt Model
Rule 7.4 last fall. Their ethics committee voted to recommend continued limitation of the
term “specialist” to attorneys certified by an accredited organization. Tennessee, which also
certifies attorneys, did the same. They did not adopt Model Rule 7.4 but instead adopted
the same Rule 7.4 language that is in the current Minnesota Rule.

| understand constitutional concerns have been raised. However, the research and survey
commissioned by the Academy of Certified Trial Lawyers of Minnesota and the Civil Trial
Certification Board, respond to those concerns. The research cite those cases upholding
the constitutionality of the restriction in states that certify attorneys. The empirical evidence
developed by the survey shows the likelihood of confusing the public about legal
qualifications if uncertified lawyers are allowed to represent themselves as specialists
without qualification. Establishing their qualification for certification justifies the requirement
that lawyers be certified before they may represent that they are specialists in their chosen
field.

| urge the court to deny the petition and the leave the Minnesota rule stand as it now exists.
This result would justify the 15-year existence of the certification program, and the time,
money and effort that those attorneys who have qualified to represent themselves as
certified specialists have spent in that endeavor.

Thank you for your consideration of my position.

Very truly yours,

Richard P. Mahoney

RPM:fb
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St. Paul, MN 55155-6102

Re: Proposed Amendment to Rule 7.4
of the Rules of Professional Conduct

Dear Mr. Grittner:

| am a Civil Trial Specialist certified by the Minnesota State Bar
Association. |1 am also the current Dean of the Academy of Certified Trial
Lawyers of Minnesota. | oppose the amendment to Rule 7.4 of the Rules of
Professional Conduct. The organization of which | am the current leader
opposes the amendment. The adoption of Rule 7.4 was predicated on the then
perceived need to provide valid, demonstrable information to the consuming
public regarding the attorneys of this state. The need for providing such
information to the public is greater today then when Rule 7.4 was enacted. If
lawyers are allowed to self anoint themselves as “specialists” the public will be
the victim of the likely deception that will occur with some regularity. Other than
the current certification process the public has no way of understanding what
qualifies a lawyer to represent that he or she is truly a specialist in any particular
area of the law. If Rule 7.4 is amended, the “certification process” will become
the act of placing a yellow pages advertisement or airing a television commercial.
Rule 7.4 was created to protect the consuming public. The proposed
amendment will only create the significant risk of harm to the public. | strongly
urge the Supreme Court to reject the proposed Amendment to Rule 7.4. If the
Supreme Court is inclined to allow attorneys to use the term specialist, a
disclaimer that such person is not certified by an accredited certifying agency
would provide a minimal safeguard to the public.

Sincerely yours,

LeVander & Vander Linden

JGV/kme -

James G. Vander Linden, CERTIFIED CIVIL TRIAL SPECIALIST
Bemhard W. LeVander, RET.

1450 Pillsbury Tower * 200 South 6% Street Minneapolis, MN 55402
612-339-6841 » Fax 612-339-5765 * Res. 763-545-9208 » jim(@vanderlindenlaw.com
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763 427 8888 (ffice St. Paul, MN 55155-6102
763 421 2560 Fax
800 499 2394 Toll Free

Re: Hearing to Consider Proposed Amendments to
The Rules of Professional Conduct
Court File No.: C8-84-1650

Dear Members of the Court:

I am deeply concerned with the upcoming consideration of the Minnesota
Rules of Professional Conduct scheduled for oral argument on May 18,
2004, regarding the proposed Amendments to Rule 7.4.

I am certified as a Civil Trial Specialist by the Minnesota State Bar
Association and the National Board of Trial Advocacy. I am past dean of
the Academy of Certified Trial Lawyers of Minnesota.

I understand the proposed Rule change would allow anyone to say they
were a “specialist” regardless of their level of experience or depth of
expertise. I have been deeply troubled by lawyers who advertise in such a
manner under our current Rule 7.4(b) in such a way that it appears they
are specialists despite the fact that they have not been certified.

Much of the lawyer advertising that I see, especially the direct mail type

solicitations, are very misleading. I have long felt that such advertisements
that give the impression that someone is a specialist should contain a

B M Bocet disclaimer that the attorney is “not certified or proved as a specialist” by

CHRiSTOPHER J. HOFFER®* | any certifying organization. I think this would be the most truthful and

KELLY A. BOoYD*

PAUL V. KIEFFER realistic way for the public that receives such solicitations to be apprised of
Paralegals whether or not such lawyers are, indeed, “specialists.” I would be in favor
MONICA OLSON . . . . . .« .

ERIC WiEDERHOLD ‘of a rule requiring any lawyer advertising in the personal injury sector to
DEELON PFEIFER

P reveal if they are not a certified specialist.

* Also admitted in Wisconsin.
** Also admitted in Michigan.

} Certified as a Civil Trial
Specialist by the Minnesota State
Bar Association and certified as
a Civil Trial Specialist by the
National Board of Trial Advocacy.
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I am definitely against the proposed Rule change that would allow anyone to
say they were a “specialist” regardless of their level of experience or depth of
expertise. The Rule change would be very detrimental to the members of the
public in making an educated choice of an attorney in an area of practice that
is so heavily marketed.

I would like to see a rule that requires any personal injury lawyer who
advertises to state a disclaimer if such lawyer is not certified by the Minnesota
State Bar Association or the National Board of Trial Advocacy.

Thank you.

Respectfully Submitted, e

Fred M. Soucie

FMS:hjw
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May 6, 2004

Frederick Grittner

Clerk of Supreme Court

305 Minnesota Judicial Center

25 Rev. Dr. Martin Luther King, Jr., Blvd.
St. Paul, MN 55155

Re: In re Petition to Amend the Minnesota Rules of Professional Conduct
File No. C8-84-1650

Dear Mr. Grittner

Enclosed for filing in the above matter are the original and twelve copies of the
Request for Oral Presentation and Written Comments of the Minnesota Board of
Legal Certification Relating to Petition to Amend the Minnesota Rules of
Professional Conduct. The Board of Legal Certification respectfully requests the
opportunity to make an oral presentation at the May 18, 2004 hearing before the
Supreme Court. Thank you for your consideration.

Respectfully submitted,

Rébert A. Awsumb, Chair———

RAA/amr
Enclosure

cc: Kent A. Gernander (w/enclosure)
Kenneth L. Jorgensen (w/enclosure)
Hon. Sam Hanson (w/enclosure)
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Chair
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INTRODUCTION

The Minnesota Board of Legal Certification (MBLC) respectfully submits these
written comments addressing concerns regarding the Minnesota State Bar Association’s
(MSBA) proposed amendment to Rule 7.4 of the Minnesota Rules of Professional
Conduct. The members of the MBLC unanimously oppose the proposed amendment
because it would eliminate all restrictions on the use of the term “specialist” and thereby
eliminate the protection of the public from potentially misleading and confusing
advertisements. The MBLC proposes an alternative amendment Rule 7.4 that satisfies
the goals of MSBA and the Lawyers Professional Responsibility Board (LPRB) while
affording limited protection of the term specialist by requiring a disclaimer when the term
is used by an attorney not certified by an MBLC-approved organization. The amendment
proposed by the MBLC is included as Exhibit A and carries the unanimous support of the

twelve members of the MBLC, including its three public members.

EXSISTING RULE 7.4 AND THE MSBA-PROPOSED AMENDED RULE

Rule 7.4 of the Minnesota Rules of Professional Conduct relates to an attorney’s
obligations and limitations in advertising as a specialist in a particular area of the law.
Under the current rule, an attorney is precluded from using the term specialist unless the
attorney is certiﬁed or approved as a specialist by an MBLC-approved organization.

Specifically, the rule provides as follows:




RULE 7.4. Communication of Fields of Practice

(a) A lawyer may communicate the fact that the lawyer does or does
not practice in particular fields of law. A lawyer shall not use any false,
fraudulent, misleading or deceptive statement, claim or designation in
describing the lawyer’s or lawyer’s firm’s practice or in indicating its
nature or limitations.

(b) A lawyer shall not state that the lawyer is a specialist in a field of
law unless the lawyer is currently certified or approved as a specialist in

that field by an organization that is approved by the State Board of Legal
Certification.

(c) A lawyer shall not state that the lawyer is a certified specialist if
the lawyer’s certification has terminated, or if the statement is otherwise
contrary to the terms of such certification.

(d) A lawyer admitted to engage in patent practice before the United

States Patent and Trademark Office may use the designation “Patent

Attorney” or a substantially similar designation.

(e) A lawyer engaged in Admiralty practice may use the designation

“Admiralty,” “Proctor in Admiralty” or a substantially similar designation.

Minn. Rules of Prof. Conduct 7.4 (2004).

Under the current rule, attorneys are prohibited from advertising that they are
specialists unless they are certified. The certification must be granted by an organization
approved by the MBLC, which means that the MBLC has scrutinized and approved the
standards and requirements of the organization. The MBLC thereby assures that the
certification is indeed a bona fide and meaningful designation upon which the public can
rely.

On September 19, 2003, the MSBA filed a Petition to Amend the Minnesota Rules
of Professional Conduct requesting amendment to Rule 7.4 in two very significant ways.
That initial Petition requested (1) that the American Bar Association (ABA) be

designated as an alternative authority authorized to accredit agencies certifying attorneys

as specialists in Minnesota and (2) complete elimination of the current limitations relating




to the use of the term specialist in attorney advertising. The amended rule as initially
proposed by the MSBA would allow an attorney to use the term specialist in an
advertisement whether or not the attorney is in fact certified.

After further consideration, the MSBA submitted a Supplemental and Amended
Petition on January 26, 2004. The Supplemental and Amended Petition eliminated the
proposal designating the ABA as an alternative organization authorized to approve
agencies certifying specialists in Minnesota and maintains the present exclusive authority
of the MBLC. Importantly, however, the Supplemental and Amended Petition still seeks
to eliminate all protection of the use of the term specialist. The proposed amendment
would allow attorneys to advertise themselves as specialists even if not certified as
specialists by agencies accredited by the MBLC, and without the need for any disclaimer

to advise the public of the lack of MBLC-approved certification.

ALTERNATIVE AMENDMENT PROPOSED BY THE MBLC

The MBLC endeavors to ensure that the certification process is meaningful. The
stated purpose of the MBLC “is to accredit agencies that certify lawyers as specialists, so
that public access to appropriate legal services may be enhanced.” See Rules of the
Board of Legal Certification, Rule 100. (A complete copy of the MBLC rules is included
as Appendix Exhibit B). The MBLC is pleased that the MSBA has withdrawn that
portion of the proposed a‘mendment which would have effectively supplanted the
authority of the MBLC to scrutinize and approve certifying agencies.

The members of the MBLC are greatly concerned, however, that the complete




elimination of the protection of the term specialist in attorney advertising will unjustly
imply to the public that an attorney has met certain standards or experience requirements
vital to the certification process. The MBLC also recognizes the concerns of the MSBA
and LPRB that the current prohibition of the use of the term specialist may infringe upon
the First Amendment protections associated with commercial speech. To balance these
competing concerns, the MBLC hereby proposes an alternative amendment to Rule 7.4
that affords limited protection to the term specialist, while allowing attorneys to use the
term so long as it is not false or misleading. See Minn. R. Prof. Conduct 7.4(a) (2004).
The alternative Rule 7.4 proposed by the MBLC would simply require that when an
attorney not certified by a MBLC-approved agency uses the term specialist, the attorney
must include a disclaimer that the attorney is not certified by a MBLC-approved agency.
The MBLC’s alternative would modify the MSBA’s proposed amendment of Rule

7.4 as follows:

(a) A lawyer may communicate the fact that the lawyer does or does not
practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United
States Patent and Trademark Office may use the designation “Patent
Attorney” or a substantially similar designation.

(¢)  Alawyer engaged in Admiralty practice may use the designation
“Admiralty,” “Proctor in Admiralty” or a substantially similar designation.




(d)  In any communication subject to Rules 7.2, 7.3, or 7.5, a lawyer
shall not state or imply that a lawvyer is a specialist or certified as a
specialist in a particular field of law except as follows:
(1) the communication shall clearly identify the name of the
certifying organization, if any, in the communication; and
(2) if'the attorney is not certified as a specialist or if the certifying
organization is not accredited by the Minnesota Board of I_egal
Certification, the communication shall clearly state that the attorney
is not certified by any organization accredited by that Board, and in
any advertising subject to Rule 7.2, this statement shall appear in the
same sentence that communicates the certification.

This alternative amendment is a prudent approach to addressing First Amendment
concerns relating to the current rule and the continued need to assure that public access to
appropriate legal services is enhanced. In considering its proposed alternative, the
MBLC requested the opinion of the Office of the Minnesota Attorney General as to the
constitutionality of MBLC’s proposal. The written opinion of Assistant Attorney General
Peter Krieser is attached as Exhibit C. This opinion confirms there is a substantial
government interest in protecting consumers from potentially misleading and confusing
advertising, and recognizes that a number of state and federal courts have approved and
upheld the use of disclaimers as proposed by the MBLC.

The MBLC oversees an extensive system of certification. At present, the MBLC
has accredited five agencies which certify attorneys in eight different specialty areas. As
of December 31, 2003 there were 876 attorneys certified as specialists by these agencies
in Minnesota. A list of Accredited Certifying Agencies is attached as Exhibit D. The
twelve members of the MBLC, along with its staff, constantly and aggressively monitor
these agencies and certification processes to assure that the highest standards are met and

that certified specialists truly are experts in their respective specialty areas. This effort




allows the public to rely on representations made by attorneys who claim to be specialists
in their field. The complete elimination of restrictions on the use of the term specialist in
attorney advertising, as proposed by the MSBA, will no doubt reduce or eliminate the
public’s ability to understand the significance of the certification process. This can only
lead to confusion and uncertainty in the mind of the public.

CONCLUSION

The MBLC’s proposed alternative amendment furthers protection of the public
and ensures that the public éan rely on the fact that a certified specialist is a specialist
who has met rigorous standards and experience requirements. Allowing the unfettered
use of the term specialist would eviscerate the protections provided to the public by
Minnesota’s state-endorsed certification process. The MBLC’s mission is to enhance the
public’s access to appropriate legal services and to provide information about the
certification of lawyers as specialists for the benefit of the profession and public.

The MSBA’s proposal eliminating protection of the term specialist will make it
impossible to fulfill its purpose in a meaningful manner. The MBLC’s alternative
proposal is the most balanced approach which satisfies the constitutional concerns
relating to the current rule while educating and protecting the public through the use of a
simple disclaimer. An attorney can thereby honestly advertise as a specialist while
providing the necessary information to the public about the certification process in
Minnesota. The MBLC believes this is the most appropriate alternative to the current

rule and urges the court to adopt its proposal.




Respectfully submitted,

Dated: May 6, 2004

RET FULLER CORNEILLE
Director #179334 :
BOARD OF LEGAL CERTIFICATION
Galtier Plaza, Suite 201
380 Jackson Street
St. Paul, MN 55101

(651) 297-1615

ROBERT A. AWSUMB ————
Chair #174397

BOARD OF LEGAL CERTIFICATION
2010 Landmark Towers

345 Saint Peter Street

St. Paul, MN 55102

(651) 225-9255




APPENDIX TO WRITTEN COMMENTS OF THE MINNESOTA BOARD OF
LEGAL CERTIFICATION RELATING TO PETITION TO AMEND THE
MINNESOTA RULES OF PROFESSIONAL CONDUCT

DOCUMENT EXHIBIT
Alternative Amendment to Rule 7.4 Proposed by MBLC A
State of Minnesota Rules of the Board of Legal Certification B

Written Opinion of Assistant Attorney General Peter Krieser
Dated April 29, 2004 C

List of Accredited Agencies Approved by MBLC D




ALTERNATIVE RULE 7.4 PROPOSED BY MBLC
(Maintaining Limited Protection for Term “Specialist”)

(a) A lawyer may communicate the fact that the lawyer does or does not practice
in particular fields of law.

(b) A lawyer admitted to engage in patent practice before the United States Patent
and Trademark Office may use the designation “Patent Attorney” or a
substantially similar designation.

(c) Alawyer engaged in Admiralty practice may use the designation “Admiralty,”
“Proctor in Admiralty” or a substantially similar designation.

(d) In any communication subject to Rules 7.2, 7.3, or 7.5, a lawyer shall not state
or imply that a lawyer is a specialist or certified as a specialist in a particular field
of law except as follows:

(1) the communication shall clearly identify the name of the certifying
organization, if any, in the communication; and

(2) if the attorney is not certified as a specialist or if the certifying organization is
not accredited by the Minnesota Board of Legal Certification, the communication
shall clearly state that the attorney is not certified by any organization accredited
by that Board, and in any advertising subject to Rule 7.2, this statement shall
appear in the same sentence that communicates the certification.

EXHIBIT

A

tabbles*
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PREAMBLE:

The following rules establish procedures for
continued operation of the Minnesota State Board of
Legal Certification. As of the effective date of their
adoption by the Minnesota Supreme Court, these
rules will supersede and replace the original Plan of
the Supreme Court (adopted October 10, 1985) and
the Rules of the Board of Legal Certification
(adopted December 15, 1986).
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100. PURPOSE OF THE BOARD OF LEGAL
CERTIFICATION

The purpose of the Minnesota State Board of Legal
Certification (Board) is to accredit agencies that
certify lawyers as specialists, so that public access to
appropriate legal services may be enhanced. In
carrying out its purpose, the Board shall provide
information about certification of lawyers as
specialists for the benefit of the profession and the
public.

101. DEFINITIONS

a. "Applicant agency" means an entity that
submits a proposal to become an accredited
agency in a field of law.

b. "Applicant lawyer" means a lawyer who
seeks certification from an accredited agency.

c. "Board" means the Minnesota State Board of
Legal Certification.

d. "Certified lawyer" means a lawyer who has
received certification from an accredited
agency.

e. "Accredited agency" means an entity that has
applied for and has been accredited by the
Board to certify lawyers in a field of law.

f. "Rules" means rules promulgated by the
Supreme Court governing the Minnesota State
Board of Legal Certification.

g. "Field of law" means a field of legal practice
that is identified, defined and approved by the
Board as appropriate for specialist designation.

102. COMPOSITION OF THE BOARD

a. The Supreme Court shall appoint twelve (12)
members of the Board, of whom nine (9) shall
have active licenses to practice law in the state

http://www.blc.state.mn.us/Rules/rules.html 5/6/2004
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and represent various fields of legal practice.
Three (3) attorney members shall be nominated
by the Minnesota State Bar Association and
three (3) shall be non-attorney public members.
The Supreme Court shall designate a lawyer
member as chairperson and the Board may elect
other officers, including a vice-chair who will
serve in the absence of the chairperson.

b. Members shall be appointed for three-year
terms. The terms of one (1) public member and
one (1) member nominated by the State Bar
shall expire each year. Any vacancy on the
Board shall be filled by the Supreme Court by
appointment for the unexpired term. No
member may serve more than two (2) three-year
terms with the exception of the sitting
chairperson, who may be appointed for a third
three-year term or such additional period as the
court may order.

¢. Members shall serve without compensation,
but shall be paid their regular and necessary
expenses.

103. MEETINGS

a. Meetings of the Board shall be held at regular
intervals and at times and places set by the
chairperson.

b. Meetings are open to the public except when
the Board is considering:

(1) personnel matters;
(2) examination materials;
(3) legal advice from its counsel;

(4) any information which is confidential or
private under Rule 106b(5).

¢. The Board may make determinations by a
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majority vote of those present at a meeting, with
the exception of the following which must be
made by a majority of the members of the
Board:

(1) recommendations for changes in rules of the
Board;

(2) determinations to approve or rescind an
agency's accreditation.

d. The Board may meet by conference call or
make determinations through mail vote.

104. CONFLICT OF INTEREST

A Board member who in the past twelve (12)
months has served in a decision-making
capacity for an agency that is, or seeks to
become, a Minnesota accredited agency shall
disclose such service to the Board and shall
recuse him/herself from any vote relating to the
agency's accreditation.

105. POWERS OF THE BOARD
The Board is authorized:

a. To identify, define and approve a definition or
definitions of a field of law, on its own motion,
or in response to an application or applications
from an applicant agency.

b. To develop standards, application verification
procedures, testing procedures, and other
criteria for reviewing and evaluating applicant
and accredited agencies.

c. To take one of the following actions with
regard to an applicant agency or accredited
agency:

(1) grant accreditation or conditional
accreditation;
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(2) deny accreditation;
(3) rescind accreditation.

d. To review and evaluate the programs and
examinations of an applicant agency or
accredited agency to assure compliance with
these rules.

e. To investigate an applicant agency or
accredited agency concerning matters contained
in the application and, if necessary, to conduct
an on-site inspection.

f. To require reports and other information from
the applicant agency or accredited agency
regarding the certification program.

g. To monitor lawyer representations concerning
certification status.

h. To adopt policies and charge fees reasonably
related to the certification program and not
inconsistent with these rules.

106. DUTIES OF THE BOARD

a. The chairperson shall convene the Board as
necessary, and between meetings shall act on
behalf of the Board. The chairperson may
appoint subcommittees of the Board.

b. The Board shall:

(1) Hire a Director to administer the Board's
programs and to perform duties as assigned by
the Board.

(2) Provide information about lawyer
certification programs for the benefit of the
profession and the public.

(3) Disseminate accurate information regarding
lawyers' certification status.
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(4) File with the Supreme Court an annual
report detailing the work of the Board.

(5) Report to the Lawyers Professional
Responsibility Board any lawyers who may
violate the provisions of these rules or other
rules concerning certification matters.

(6) Maintain appropriate records of accredited
agencies and certified lawyers.

(7) Communicate with groups, agéncies, and
other boards and organizations regarding
matters of common interest.

(8) Make rulings on applications, conduct
hearings, and take other actions as are necessary
to carry out the Board's purpose.

107. BOARD DISPOSITION OF AGENCY
APPLICATIONS

The Board shall take the following action with
respect to the agency application:

a. Grant the agency's application for
accreditation.

b. Grant conditional accreditation to an
applicant agency subject to receipt of evidence
showing satisfaction of specific conditions
imposed by the Board.

c. Deny the agency's application and issue a
written decision stating the reasons for the
denial. An application may be denied for any of
the following reasons:

(1) The agency fails to meet criteria set
forth in these rules.

(2) The application is incomplete,
investigation has revealed inaccuracies, or
the applicant agency has been
uncooperative in the initial review.
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(3) The proposed definition of the field of
law is rejected by the Board.

(4) The agency's goals and methods of
measuring attainment of those goals are
not appropriate or not well defined.

(5) The agency's tests and other
performance criteria are inadequate.

d. Rescind the agency's previously granted
accreditation if the agency is found to have
violated these rules.

108. APPLICATION AFTER DENIAL

An applicant agency denied accreditation may not
reapply for twelve (12) months following the Board's
disposition.

109. BOARD HEARINGS

An agency whose application has been denied
pursuant to Rule 107c or rescinded pursuant to Rule
107d has the right to a hearing if the agency makes a
written request for hearing within twenty (20) days of
its receipt of notice of denial. The hearing shall be
promptly scheduled before the full Board or a
subcommittee thereof appointed by the chairperson.
Representatives of the agency may appear personally
or through counsel and may present evidence and
testimony. The hearing shall be recorded. Following
the hearing, the Board shall provide written notice of
its decision setting forth reasons for the decision.

110. BOARD INFORMATION DISCLOSURE

The Board has the following public disclosure
obligations:

a. To provide public notice when an
accreditation application has been received for a
particular field of law.

b. To make available for inspection, at
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reasonable times, applications for accreditation
submitted by applicant agencies.

c. To publish the definitions of each field of law
and the address and telephone number of each
applicant agency or accredited agency, along
with the name of the agency's contact person.

111. BOARD SPECIFIED FEES

The Board shall periodically set and publish a
schedule of reasonable fees for the costs incidental to
administering these rules.

112. THRESHOLD CRITERIA FOR AGENCY
AUTHORITY TO CERTIFY

An agency applying to the Board for accreditation in
a field of law must complete an agency application
form and submit it along with necessary
documentation and fees to the Board office. An
applicant agency must meet the following criteria:

a. Have among its permanent staff, operating
officers, or Board of Directors at least three (3)
legal practitioners not from the same law firm or
business whose daily work fulfills the
substantial involvement requirement in the field
of law as defined in Rule 114b, and whose role
in the agency includes evaluating the
qualifications of specialist lawyers.

b. Provide evidence that the certification
program is available to lawyers without
discrimination because of a lawyer's geographic
location or non-membership in an organization.

c. Provide evidence that the applicant agency is
an ongoing entity capable of operating an
acceptable certification program for an
indefinite period of time.

d. Agree to publicize the certification program
in a manner designed to reach lawyers licensed
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to practice in Minnesota who may be interested
in the field of law.

e. Agree to be subject to Minnesota law and
rules regulating lawyers.

f. Agree to keep statistical records concerning
certified lawyers and to report such numbers to
the Board on an annual basis.

g. Agree to provide written notice to each
certified specialist stating that if he/she
communicates the specialty status, he/she shall
do so in a manner consistent with the
requirements of Rule 119 of these rules, as well
as with the requirements of Rule 7.4 of the
Minnesota Rules of Professional Conduct.

h. Provide evidence that the following have
been adopted and are in use in the agency:

(1) Procedures that will assure the periodic
review and recertification of certified
lawyers.

(2) Due process procedures for lawyers
denied certification.

(3) Procedures that will assure the periodic
evaluation of the certification program.

(4) Procedures that will assure accurate
ongoing reporting to the Board concerning
the certification program.

113. AGENCY OBLIGATIONS

An accredited agency must provide the Board with
the following:

a. At least 60 days prior to the effective date, a
written summary of proposed changes in an
accredited agency's standards for certification.

b. An updated lawyer application and such other
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information as the Board may require.

c. Within 30 days of certifying lawyers, a roster
listing the certified lawyers' names, Minnesota
license numbers, home and work addresses, and
other states where licensed; this document must
be verified by the director of the accredited

agency, and accompanied by the initial fee.

d. Within 30 days of denying or revoking a
lawyer's certification, the name, Minnesota
license number, work address, and reason for
denial or revocation.

e. By January 20 of each year, an annual
statistical and summary report showing the
progress of its certification program.

f. By January 20 of each year, or at such time as
is mutually agreed, submit payment of annual
attorneys' fees as defined in Rule 111.

114. AGENCY STANDARDS FOR
CERTIFYING LAWYERS

Accredited agencies shall certify lawyers for a period
not exceeding six (6) years. The following are
minimum standards for lawyers certified by an
accredited agency:

a. The lawyer is licensed and on active status in
Minnesota.

b. The lawyer shows by independent evidence
"substantial involvement" in the field of law
during the three-year period immediately
preceding certification. "Substantial
involvement" means at least 25% of the lawyer's
practice 1s spent in the field of law of the
certification.

c. The accredited agency verifies at least three
(3) written peer recommendations, in addition to
references from lawyers or judges unrelated to
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and not in legal practice with the lawyer.

d. The lawyer successfully completes a written
examination of the lawyer's knowledge of the
substantive, procedural and related ethical law
in the field of law; grading standards for the
examination must be made available prior to test
administration; model answers must be made
available for inspection after test results are
determined.

e. The lawyer provides evidence of having
completed at least 20 hours every three (3) years
of approved CLE activity that is directly related
to the certified specialist's field of law,
sufficiently rigorous and otherwise appropriate
for a certified specialist.

f. The lawyer provides evidence of being current
with CLE credit requirements for every state of
active licensure and having been current
throughout the period of application or
recertification.

g. The lawyer signs a release to share
information with the Board from the files of the
accredited agency.

115. AGENCY STANDARDS FOR
AUTOMATIC/DISCRETIONARY DENIAL OR
REVOCATION OF LAWYER
CERTIFICATION

a. Automatic denial or revocation. An agency
will automatically deny or revoke a lawyer's
certification upon the occurrence of any of the
following:

(1) A finding by the agency that the lawyer
failed to complete 20 CLE credits in the
field of law within his/her three-year
reporting period or the equivalent CLE
reporting period.
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(2) Suspension or disbarment of the lawyer
from the practice of law in any jurisdiction
in which the lawyer is licensed.

(3) Suspension of the lawyer for
nonpayment of license fees or for failing to
maintain mandatory CLE credits in any
jurisdiction in which the lawyer is
licensed.

(4) Failure of the lawyer to complete
satisfactorily the recertification process or
failure to pay the required certification
fees.

(5) Written notice from the lawyer that
he/she seeks decertification.

b. Discretionary denial or revocation of
certification. An agency may deny or revoke a
lawyer's certification if:

c. The lawyer fails to cooperate with the
certifying agency, or submits false or
misleading information during the certification
or recertification process.

(1) The lawyer's record contains evidence
of personal or professional misconduct
which is inconsistent with the standards of
conduct adopted by the accredited agency.

(2) The lawyer falsely or improperly
announces the field of law or certification.

116. RENEWAL OF AGENCY
ACCREDITATION

Agencies are required to apply to the Board for
accreditation renewal at least once every three (3)

a. The following must be submitted to the Board
for renewal of accreditation:
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(1) A completed application form seeking
renewal of accreditation and a fee in an
amount specified by Rule 111.

(2) A written critique of the agency's own
certification program, which includes
written evaluations from certified lawyers
and a written analysis of achievement of
program goals.

(3) Copies of examinations and model
answers for the most recent examinations
administered since accreditation or last
renewal of accreditation.

(4) Statistical information concerning the
progress of the program since the original
accreditation or last renewal of
accreditation.

b. The Board may require the agency to provide
the following as part of the accreditation
renewal process:

(1) Opportunity for Board representatives
to conduct an on-site inspection of the
agency.

(2) An audit of agency records by Board
representatives, including a review of
certified lawyers' references.

(3) Opportunity for a personal meeting
with representatives of the accredited
agency.

(4) Such other information as is needed to
evaluate the certification program.

117. AGENCY ANNOUNCEMENT OF
ACCREDITATION

An accredited agency may publish the following
statement with respect to its certification status:
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"This agency is accredited by the Minnesota State
Board of Legal Certification to certify lawyers as
specialists in the field of [name of field of law]." If
conditional accreditation has been granted publication
of that fact must be made.

118. AGENCY ANNOUNCEMENT OF
REVOCATION OF ACCREDITATION

In the event that the Board revokes the accreditation
of an agency, the agency shall contact each certified
lawyer and shall advise him/her to cease all
advertising, announcements and publications
referencing Board authorization.

119. LAWYER ANNOUNCEMENT OF
CERTIFICATION

The certified lawyer may announce that he/she is a
certified specialist in a field of law and that the
agency granting the certification is an agency
accredited by the Minnesota State Board of Legal
Certification to certify lawyers as specialists in a
designated field of law. The lawyer shall not
represent, either expressly or implicitly, that the
specialist status is conferred by the Minnesota
Supreme Court.

120. IMMUNITY

The Board and its members, employees, and agents
are immune from civil liability for any acts conducted
in the course of their official duties.

Minnesota State Board Legal Certification
Galtier Plaza, Suite 201, 380 Jackson Street, St. Paul, Minnesota

55101

Phone: (651) 297-1857 | Fax: (651) 296-5866 | TTY: 800 627-

3529 ask for 651 297-1857
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STATE CF MINNESOTA

OFFICE OF THE ATTORNEY GENERAL

TO: BOARD OF LEGAL CERTIFICATION DATE:  April 29, 2004

FROM: PETER KRIESER PHONE:  (651) 297-5940
Assistant Attorney General ' FAX: (651) 297-2576
445 Minnesota St., #1400 TTY: (651) 297-7206

St. Paul, MN 55101-2131

SuBJECT: Constitutionality of Professional Responsibility Rules Regarding
Protecting the Terms "Specialist" and "Certified Specialist" and
Requiring Disclaimers

You have asked for an opinion from the Attorney General's Office regarding the
constitutionality of a proposed change to Rule 7.4, of the Minnesota Rules of
Professional Conduct. The proposed changes would limit the use of the terms
‘specialist” and “certified specialist” to those persons certified as specialists by
organizations approved by the Minnesota Bozrd of Legal Certification.

Since this Office is required to defend ihe constitutionality of Minriesota laws and
rules, we typically do not opine on whether particular proposed language is
constitutional. ~ Notwithstanding this limitation, | believe | can provide the following
comments, which | hope you will find helpful.

BACKGROUND

In 1985, the Minnesota Supreme Court established the Board of Legal
Certification (“BLC") to approve boards, entities and organizations which evaluate
lawyers to determine whether the lawyers meet objective standards which demonstrate
special competency in ari area of law. Boards, entities or organizations seeking BLC
approval of their specialty certification programs are required to submit information and
make a showing that their programs have criteria and testing which establish that
lawyers meeting their standards have increased competency in a practice area.
Minnesota's system allows a certifying agency to seek approval of its speciaity
certification program. Thus, any organization may seek approval of specialty
designation for lawyers who have met its criteria for specialization.

Currently, only lawyers who are certified by BLC approved boards, entities or
organizations may advertise that they are a "specialist” or "board certified specialist" in

EXHIBIT
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an area of practice. The Minnesota State Bar Association (“MSBA") has proposed to
change Rule 7.4 to focus the rule on advertisements of board certification, rather than

on representations of special competence. A copy of the MSBA's changes is attached
as Exhibit 1.

The MSBA's proposed changes in the Minnesota Rules of Professional Conduct
would continue to protect the "board certified specialist” designation, but not reserve the
term "specialist" to lawyers who had met the criteria of a BLC approved entity.

The BLC has proposed changes to the MSBA proposal, which are attached as
Exhibit 2. The BLC's version reserves use of both terms “specialist” and “certified
specialist” to those lawyers certified as specialists by organizations approved by the
BLC. The proposals of both the MSBA and BLC also contain “disclaimer” language.
This memorandum addresses the restrictions that states may constitutionally place on

lawyer advertising of specialization, certification, and representations of srzcial
competence in areas of practice.

LAW AND ANALYSIS

In 1990, the United States Supreme Court, in Peel v. Attorney Registration and
Disciplinary Com’n of lllinois, 496 U.S. 91, 11C, 110 S. Ct. 2281, 2292-93 (1990), found
unconstitutional a state’s complete ban on advertising specialty certification received
from a nationally recognized certifying board. The court held that a state board could

instead institute a specialization approval system or a disclaimer system. Specifically,
the court stated:

To the extent that potentially misieading statements of private certification
or specialization could confuse consumers, a State might consider
screening certifying organizations or requiring a disclaimer about the
certifying organization or the standards of a specialty.

ld.

In order for a regulation of commercial speech to survive constitutional scrutiny,
(1) “the government must assert a substantial interest,” (2) the government must show
that the restriction “directly and materially advances that interest,” and (3) the regulation

must be “narrowly drawn.” (Florida Bar v. Went For It, Inc., 515 U.S. 618, 623-24, 115
S. Ct. 2371 (1995)). )

e
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1. Protecting the Terms “Specialist” and “Certified Specialist”.

Several state and federal courts have addressed the issue of whether the terms
“‘specialist,” “certified specialist,” or "board certified" may be constitutionally protected.

Courts have upheld a restriction on the use of those terms to physicians and lawyers
who had met the criteria that the state required for specialty designation. See, e.g.,
American Academy of Pain Management v. Joseph, 353 F.3d 1099, 1106-1112 (9th Cir.
2004). In A. A. P. M., the court noted that the California Medical Board's review of
certifying agencies was the "screening process suggested in Peel that the California
legislature has adopted.” The court reasoned that when a state has a statute that
delineates the standards necessary for approval of certifying boards, then the use of the
words "board certified" by practitioners who obtained board certification by an
organization which does not meet the statutory criteria is inherently misleading, and is
not protected speech.

The court further recognized that "California has a substantial interest in
protecting consumers from misleading advertising by medical professionals." 353 F.3d
at 1108. The court ruled that a practitioner’s use of the statutorily protected words could
properly be restricted even under the "potentially misleading standard.” The court noted
that the average consumer has no way of knowing whether the certifying organlzatlon
has vaiid certification standards or is a bogus board.! Finally, the court ruld that it was
not necessary to offer the use of disclaimers to practitioners whose cer'ification was
oktaine< from an unapproved board. 353 F.3d at 1111; see also Texans Against
Censorship v. State Bar of Texas, 888 F. Supp. 1328 (E.D. Tex. 1995), affd, 100 F.3d
953 (5th Cir. 1996) (approving Texas disciplinary rules allowing Texas lawyers with
approved certification to use the term “specialist” or “certified specialist’ in association
with their names, and requiring disclaimer language in advertisements by non-approved
lawyers), lowa Board of Professional Ethics and Conduct v. Wherry, 569 N.W.2d 822
(lowa 1997) (upholding requirement that a lawyer certify that he had completed a
certain number of continuing education credits and devoted a specified percentage of

practice to a designated area of practice before advertising special competence in that
area of practice.)

' There was testimony in District Court stating that although there were an additional
108 self designating “board certifying agencies:”
“the requirements for the 23 (ABMS and AMA) recognized and official
certifying boards are the very highest. Although they do not always
guarantee that a physician can do everything that he claims, they are still
the best indicator that a physician is properly qualified....”
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The language proposed by the BLC which would protect the use of the terms
“specialist” and “certified specialist” is virtually identical to that upheld in A. A. P. M. A.
A. P. M., Consequently, if challenged, the BLC has a strong argument that the
standards are constitutional.

2. Disclaimer Requirements.

As noted above, states may not have to offer the use of disclaimers to
nonaccredited practitioners. Courts have, however, upheld the use of disclaimers. In
Texans Against Censorship, the court held that it was constitutional to require that a
disclaimer regarding specialization be included with any advertisement when lawyers
were advertising areas of practice in which they had not obtained certification from the
Texas Board or from an organization approved by the Texas Board. The court
approved the following language: “Not Board Certified by the Texas Board of Legal
Specialization.” 888 F. Supp. 1354 Where the Texas Board of Legal Certification had
not designated an area of law for certification, the court suggested the following
additional statement could be included in the advertisement: “No designation has been
made by the Texas Board of Legal Specialization for a certificate of special competence
in this area.” Id.; Wal/ker v. Board of Professional Responsibility of Sup. Ct. of
Tennessee, 38 S.W.3d =% 540, 547-48 (Tenn. 2001) (uphoiding a disciplinary rule that a
non-certified specialist who advertised an area of practice in which certification was
available, must use the following disclaimer: “Not certified as a [area of practice]

specialist by the Tensessee Commission on Continuing Legal Education and
Specialization.”)?

If disclaimers are adopted, we recommend they be consistent with those
approved in Texans Against Censorship.

3. Designation of the BLC as the Certifying Agency.

% In April 2003, Tennessee adopted Rules of Professional Conduct quite similar to
Minnesota's current rule. The Rules apparently no longer have the disclaimer language
and now merely protect the terms “specialist” or “certified specialist,” stating that only
those persons certified by the State Board may use the term “specialist’ or “certified
specialist.” Advertising of areas of practice is covered under a different rule and relies
on the “false, fraudulent or misleading” test.
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The establishment of an entity, that is the BLC, to evaluate and approve specialty
certifying agencies, likely meets constitutional requirements regarding commercial
speech. See Peel, 2292-93 (1990); A. A. P. M., 353 F.3d at 1106-12.

Courts will not second guess whether a certification board should or should not
approve a specific certifying entity or organization. See Borgner v. Brooks, 284 F.3d
1204, 1211 (11th Cir. 2002). Challenges regarding whether a specific organization or
entity should be approved as a certifying agency or whether the BL.C improperly denied
approval to a qualified entity or organization can be handled through the appeal process
of the BLC. The "right” of any organization or entity to certify specialists will depend
upon a case by case factual evaluation of the organization’s certifi catlon program and
the record developed before the BLC.

Please let me know if you have any quest:ons or would like to discuss this matter
further.

AG: #1219566-v1




Report and Recommendations to the MSBA Board of Governors
MSBA Rules of Professional Conduct Committee
December 5, 2003

The MSBA Rules of Professional Conduct Committee submits the following
report and recommendations regarding proposed amendments to Minnesota
Rules of Professional Conduct 1.6, 1.13, and 7.4. The Committee asks the
Board to authorize a Supplemental Petition to the Minnesota Supreme Court,

modifying the proposals in the MSBA's September 2003 Petition as outlined
below.

BACKGROUND

In June 2003, the MSBA General Assembly with minor amendments adopted the
report of the MSBA Task Force on the ABA Model Rules of Professional
Conduct. In September 2003, the MSBA filed a petition with the Minnesota
Supreme Court seeking adoption of revised Minnesota Rules of Professional
Conduct as set forth in the report adopted by the General Assembly.

In August 2003, the ABA amended Model Rule 1.6 on confidentiality and 1.13 on
the responsibilities of lawyers in organizations. The MSBA notified the
Minnesota Supreme Court in its Petition that the MSBA would be reviewing these
new ABA amendments and might be making further recommendations to the
Court regarding their implementation in Minnescta. The Committee has now
completed its review of these August 2003 ABA. amendments.

Additionally, after the June 2003 General Assembly, the Office of Lawyers
Professional Responsibility and the Lawyers Professional Responsibility Board
asked the Committee to reconsider the MSBA recommendation regarding Rule
7.4 on specialization. That review is now also complete.

e e e v e e A v ok e v e de e de oo e

RECOMMENDATION ON RULE 7.4

The Committee recommends that the MSBA modify its proposed Rule 7.4 title,
Rule 7.4(d), and Rule 7.4 Comments [3] and [4] to read as follows:

RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND
SREGIALIZATION CERTIFICATION

(d).A lawyer shall not state erimply that a lawyer is certified as a specialist
in a particular field of law; unless:

Exhibit 1 Page 1
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2} the name of the certifying organization is clearly identified in the
communication- and:

(1) such certification is granted by an organization that is accredited by the

Minnesota Board of Legal Certification: or

(2) if such certification is granted by an organization that is not accredited
by the Minnesota Board of Legal Certification, the absence of
accreditation is clearly stated in the communication, and in any advertising
subject to Rule 7.2, such statement appears in the same sentence that
communicates the certification.

Comment
[3] P‘aragraph (d) permits a lawyer to state that the lawyer is certified as a
specialist in a field of law if such certification is granted by an organization

al\Vi=Va
CHY =

- o
-

lawyers-as-spesialists that has been accredited by the Beard of L.egal
Cettification. Certification signifies that an objective antity has recognized
an advanced degree of knowledge and experience in the specialty area
greater than is suggested by general licensure tc practice law. Certifying
organizations may be expected to apply standards of exp=rience,
knowledge and proficiency to insure that a lawyer's recognition as a
specialist is meaningful and reliable. In order to insure that consumers can
obtain access to useful information about an organization granting
certification, the name of the certifying organization must be included in
any communication regarding the certification._

[4]1 Lawyers may also be certified as specialists by organizations that
either have not yet been accredited to grant such certification or have
been disapproved. In such instances, the consumer may be misled as to
the significance of the lawyer's status as a certified specialist. The Rule
therefore requires that a lawyer who chooses to communicate recognition
by such an organization also clearly state the absence or denial of the
organization’s authority to grant such certification. Because lawyer
advertising through public media and written or recorded communications
invites the greatest danger of misleading consumers, the absence or
denial of the organization’s authority to grant certification must be clearly

stated in such advertising in the same sentence that communicates the
certiﬁcation.

Analysis
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In September 2003, Ken Jorgensen, Director of the Minnesota Office of Lawyers
Professional Responsibility, presented his concern to the Committee that MSBA
proposed Rule 7.4(d) might be vulnerable to First Amendment challenge. He
also reported that the Minnesota Board of Legal Certification (MBLC) was
considering policy questions regarding a provision in the propased rule permitting
certification of Minnesota specialists by ABA-accredited organizations. The
Committee agreed that the issues raised by Mr. Jorgensen deserved serious
consideration and had not been specifically addressed by the MSBA Task Force
on the Model Rules or by the MSBA General Assembly.

The MSBA's proposed Rule 7.4 would allow organizations that are accredited by
the ABA but do not meet the MBLC's standards to certify lawyers in Minnesota.
Although in the long term it is desirable to have national standards so that
national organizations are not required to satisfy differing standards in different
states, in the short term it is far from clear that the ABA's accreditation standards
are adequate. Accordingly, for the present, the Committee recommends

removing from MSBA proposed Rule 7.4(d) the extension of accrediting authority
to the ABA.

Although MSBA proposed Rule 7.4 (limiting when a lawyer may “state or imply
that the lawyer is certified as specialist”), appears easier to defend
constitutionally than current Minnesota Rule 7.4 (limiting when a lawyer may
“state that the lawyer is a specialist”), it still is arguably subject to attack under
Peel v. Lawyar Disciplinary Comm’n, 496 U.S. 91 (1990). To sufficiently
safeguard it from First Amendment challenge, Rule 7.4(d) should specify only
“state,” not “state or imply,” and should permit a disclaimer when a certifying
organization is not accredited by the MBLC.

The Committee understands that the Lawyers Professional Responsibility Board
is considering a proposed rule that is substantially the same as what the
Committee proposes here. By contrast, the MBLC, the MSBA Civil Trial
Certification program, and the Academy of Certified Trial Lawyers favor a rule
limiting when a lawyer may state that the lawyer is a specialist.

The Committee also understands that the MSBA Civil Trial Certification Council
may support a statewide public survey on whether it is misleading for a lawyer to
claim to be a specialist when not certified as a specialist. Perhaps the results of
such a survey might justify proposing another amendment to Rule 7.4 at some

time in the future, but at present the Committee believes that its proposal is the
soundest approach.

Respectfully submitted,

MSBA Rules of Professional Conduct Committee
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Ken Kirwin, Chair

This report has not been adopted by the MSBA. It will not reflect the official

position of the Association unless and until it is adopted by the MSBA Board of
Governors.

Additional information about the Rules of Professional Conduct Committee’s
analysis of these rules, as well as minutes of committee meetings, are available
on the MSBA web site at http://mww2.mnbar.org/committees/rules/index.htm.
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Minnesota BLC
ALTERNATIVE TO MSBA PROPOSED REVISIONS
(Maintaining Limited Protection for Term “Specialist”)

(@) A lawyer may communicate the fact that the lawyer does
or does not practice in particular fields of law.

(b) A lawyer admitted to engage in patent practice before
the United States Patent and Trademark Office may use the
designation “Patent Attorney” or a substantlally similar
designation.

(c) A lawyer engaged in Admiralty practice may use the
designation “Admiralty,” “Proctor in Admiralty” or a
substantially similar designation.

(d) In any communication subject to Rules 7.2, 7.3, or 7.5, a
lawyer shall not state or imply that a lawyer is a_specialist

or certified as a specialist in a particular field of law except
as follows:

(1) the communication shall clearly identify the name of the
certifying organization, if any, in the communication; and

(2) if the attorney is not certified as a specialist or if the
certifying organization is not accredited by the Minnesota
Board of Legal Certification, the communication shall clearly
state that the attorney is not certified by any organization
is-rot-accredited by that Board, and in any advertlsmg
subject to Rule 7.2, this statement shall appear in the same
sentence that communicates the certification.
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P c*‘ Minnesota State Board of Legal Certification
Ry Galtier Plazo, Suite 201, 380 Jacksun Stieet, St Paul, MN 55101
‘% E Df Phone (651) 297-1857 ** Fax (651) 296-5866 ** TTY 800 627-3520 ask for (651) 297-1857

Home

ACCREDITED CERTIFYING
Specialty Fields A GENCIES

Accredited Agencies

Minnesota State Bar Association Civil

Agency Application Litigation Section

Rules The Civil Litigation Section of the Minnesota
State Bar Association (MSBA), a local

Annial Reports association of attorneys located in

FAQ Minneapolis, Minnesota, has been certifying

Minnesota lawyers as specialists in the field of

Public Meetings "Civil Trial Practice" since 1987. Under the
terms of a cooperative agreement with the
NBTA, the MSBA uses the NBTA's Civil Trial
Practice examination as its test instrument.
Attorneys may apply for certification and be
tested simultaneously for certification by both
agencies. At the end of 2000, there were 342
attorneys certified as "Civil Trial Practice"
specialists through the Civil Litigation Section
of MSBA.

Minnesota State Bar Association Real
Property Section

The Real Property Section of the Minnesota
State Bar Association (MSBA), a local
association of attorneys located in

Minneapolis, Minnesota, has been certifying
Minnesota attorneys as "Real Property”
specialists since 1989. As of the end of 2000,
342 attorneys were certified as "Real Property"

http://www.blc.state.mn.us/Accredited_Agencies/accredited_agencies.html 5/6/2004
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The National Eider Law Foundation (NELF) of
Tucson, Arizona, was approved in 1997 to
certify specialists in Minnesota in the field of
"Elder Law." Elder Law specialists have a
combination of expertise and experience in the
areas of probate law and public benefits law,
as well as knowledge and experience in the
social aspects of working with elderly clients.
To date, only one (1) Minnesota attorney is

certified as an "Elder Law" specialist.
Minnesota State Board of Law Examiners
Galtier Plaza, Suite 201, St. Paul, Minnesota 55101
Phone: (651) 297-1857 | Fax: (651) 296-5866 | TTY: 800 627-
3629 ask for (651) 297-1857

http://www.blc.state.mn.us/Accredited_Agencies/accredited_agencies.html 5/6/2004
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POPELLATE GOURTS
VIA MESSENGER MAY 0 7 2004
Frederick K. Grittner, Clerk of Appellate Courts FILED

305 Minnesota Judicial Center
25 Rev. Dr. Martin Luther King, Jr. Blvd.
St. Paul, MN 55155

RE: Proposed Amendment to Rule of Professional Conduct 7.4
Dear Justices:

I am a Real Property Law Specialist certified by the Real Property Section of the Minnesota
State Bar Association. I have been a specialist for fourteen years. Iam writing this letter to

oppose the MSBA’s proposed modification to Rule 7.4 of the Minnesota Rules of Professional
Conduct.

The website of the Mirmesota State Board of Legal Certification (www.blc.state.mn.us/), which
is part of the website for the Minnesota State Court System (www.courts.state.mn.us’/home
/default/asp), states that the Minnesota State Board of Legal Certification, which was created by
this Court, “oversees the process by which lawyers in Minnesota are certified as specialists. The
certification process gives the public information about certain lawyers who have earned the
right to call themselves specialists in certain fields of law.” The State Board of Legal
Certification website further provides as follows:

Q. What does an attorney have to do to become a specialist?

A. Minnesota attorneys who wish to become certified as specialists must:
1. have at least three (3) years of practice in their specialty field;
2. take and pass a written examination in their specialty field,
3. fulfill ongoing education requirements, and
4.

receive favorable evaluations from other attorneys and judges familiar
with their work.

Attorneys & Advisors 200 South Sixth Street
main 612.492.7000 Suite 4000

fax 612.492.7077 | Minneapolis, Minnesolg
www.fredlaw.com 55402-1498

OFFICES: Minnea i
polis, London AFFILIATES: i i
© Mexico City, Warsaw, M
. « Montreal, Toronto, Vancouver
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The State Board of Legal Certification has accredited the MSBA to certify lawyers in Minnesota
as Real Property Law Specialists. In its Real Property Law Specialty Certification Program, the
MSBA defines Real Property Law as the practice of law in Minnesota dealing with matters
relating to real property transactions including, but not limited to, real estate conveyances, title
searches, leases, condominiums, mortgages, mortgages and other liens, property taxes, real estate
development, real estate financing and determination of property rights, all with consideration to
related fields of law. To be certified, an applicant must have three years of practice, and at least
25% of the lawyers time, but not less than 300 hours, must be spent in the area of real property
law. The applicant must fully disclose any ethical complaints or malpractice claims, must be
current with continuing legal education, and must have completed 30 real property continuing
legal education hours in the three years before applying for certification. The applicant must
obtain five positive references attesting to the applicant’s competence, involvement in real
property law, and reputation for ethical conduct. Finally, the applicant must obtain a score of at
least 75% correct on a written examination. The examination, which is given every other year, is
difficult. The passing rate for the examination for the last three years in which the exam has
been give is 55% in 2000, 58% in 2002, and 63% in 2004. There are currently 327 lawyers
certified as real property law specialists with 22 more applicants waiting for certification
approval pending reference checks.

I oppose the modification of Rule 7.4 because I believe that the public will be mislead and
confused by lawyers who claim to be specialists but who are not certified or approved as
specialists by an entity approved by the Minnesota State Board of Legal Certification. The
compelling evidence of the public confusion that will result from the MSBA’s proposed
modification to Rule 7.4 is found in the survey (“Survey”) that the Academy of Certified Trial
Lawyers of Minnesota has submitted to this Court. As the Court is aware, the Minnesota Center
for Survey Research conducted the Survey to determine the lay publics’ understanding of the
characteristics of someone who claims to be a “specialist.” The overwhelming majority of
respondents to the Survey stated believed that one who claims to be a specialist was required to
have experience in the specialty area, was required to take continuing education courses in the
specialty area, was required to keep his or her qualifications current, had undergone a check of
his or her professional discipline or malpractice history, was required to receive good references
or review from other lawyers, and had passed an examination in the specialty area. Not
surprisingly, the lay public’s view of the requirements that a lawyer must meet to call herself or
himself a specialist mirrors almost exactly as noted above what the State Board of Legal
Certification has informed the public that a lawyer must do to become a specialist. Public
confusion and misunderstanding will certainly result, because, notwithstanding what the Survey
shows that the public believes about those who claim to be specialists, under the MSBA’s
proposed modification to Rule 7.4(a), a lawyer could claim to be a specialist simply if the lawyer
is able to truthfully state that the lawyer limits his or her practice to a certain area of law, even
though the lawyer is not required to have experience in the area, is not required to take
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continuing legal education courses in the specialty area, is not required to maintain his or her
qualifications currently, is not required to undergo a check of his or her professional discipline or
malpractice history, is not required to receive good references or review from other lawyers, and
has passed no examination in the specialty area.

Many have claimed that the legal profession has in the past used restrictions on lawyer
advertising to protect itself from economic competition. To eliminate this economic
protectionism, and because of constitutional mandates, courts have often struck down restrictions
on lawyer advertising unless the restrictions were clearly in the public interest. The Survey
submitted to this Court establishes the strong public interest in restricting the use of the term
“specialists.” The MSBA’s proposed modification to Rule 7.4 would allow any lawyer to claim
that he or she is a specialist, so long as the lawyer limits his or her area of practice to that area.
The public will not benefit from this change because, as the Survey demonstrates, public
confusion will result. Thus, the only beneficiaries of the proposed change to Rule 7.4 will be
lawyers who have not met the requirements for certification that the Survey demonstrates the
public believes they have met.

I urge the Supreme Court to reject the proposed modification to Rule 7.4.
ery truly yours,

M

John/M. Koneck, Esq.

Direct Dial: 612.492.7038
Email: jkoneck@fredlaw.com

IMK:djk
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Minnesota Supreme Court

305 Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Boulevard,
St. Paul, Minnesota 55155,

In re; Amendment to Rules of Professional Conduct
No. C8-84-1650

To the Honorable Members of the Court:

I respectfully submit the following comments on the MSBA’s petition to amend the
Minnesota Rules of Professional Conduct.

A. Rule 1.6--Confidentiality of Information.
1. Disclosing crimes.

The proposed rule inappropriately expands the exception to confidentiality as to reporting
of crimes. Proposed Rule 1.6(b)(4) allows disclosure when:

the lawyer reasonably believes the disclosure is necessary . . . to prevent the
commission of acrime . . . .

The proposed language goes far beyond the “crime/fraud” exception codified in the ABA Model
Rules. Model Rule 1.6(b)(2) allows a lawyer to reveal information related to the representation
when necessary:

to prevent the client from committing a crime or fraud that is reasonably certain to
result in substantial injury to the financial interests or property of another and in
furtherance of which the client has used or is using the lawyer's services . . . .

Thus, the Model Rule’s crime/fraud exception only applies if there is potential substantial injury
and the client has used the lawyer’s services in furtherance of the crime or fraud. Prior to 2003,
Model Rule 1.6 deservedly received much criticism because the crime/fraud exception in the rule




was extremely limited. The ABA finally addressed this problem in 2003, and the Model Rule’s
formulation is now consistent with the Restatement.'

At first glance, proposed Rule 1.6(b)(2) appears to be consistent with current Minnesota
Rule 1.6(b)(3), which allows a lawyer to reveal:

the intention of a client to commit a crime and the information necessary to
prevent acrime. . ..

The current rule is ambiguous because it is not immediately clear whether “the information
necessary to commit a crime” refers to crimes by the client or refers to crimes by anyone. The
current comment to the rule, however, makes it clear that the rule is limited to crimes by the
client:

The confidentiality required under this rule should not allow a client to utilize the
lawyer's services in committing a criminal or fraudulent act. A lawyer is
permitted to reveal the intention of a client to commit a crime and the information
necessary to prevent the crime.

The phrase “information necessary to commit the crime” (emphasis supplied) indicates that a
lawyer is only permitted to reveal the information if it is the client who intends to commit the
crime.” This interpretation is consistent with current Rule 1.6(b)(4), which allows a lawyer to
disclose confidences and secrets:

necessary to rectify the consequences of a client's criminal or fraudulent act in the
furtherance of which the lawyer's services were used . . . .

(Emphasis supplied.) Proposed Rule 1.6(b)(5) is worded identically.

' The Restatement provides:
A lawyer may use or disclose confidential client information when the lawyer reasonably
believes its use or disclosure is necessary to prevent a crime or fraud and:
(a) the crime or fraud threatens substantial financial loss;
(b) the loss has not yet occurred;
(c) the lawyer’s client intends to commit the crime or fraud either personally or
through a third person; and
(d) the client has employed or is employing the lawyer’s services in the matter in
which the crime fraud is committed.
Restatement (Third) of The Law Governing Lawyers § 67(1) (2000).
? Former DR 4-101(C)(3), Minnesota Code of Professional Responsibility, allowed a lawyer to
reveal “[t]he intention of a client to commit a crime and the information necessary to prevent the
crime.” (Emphasis supplied.) In the 1985 conversion to the Minnesota Rules of Professional
Conduct, the wording was changed, perhaps inadvertently, to the present “information necessary
to prevent a crime.” (Emphasis supplied.)




There are some limited circumstances where it is appropriate for a lawyer to reveal
confidential information to prevent wrongful conduct by a nonclient. For example, proposed
Rule 1.6(b)(6) would appropriately allow disclosure where “the lawyer reasonably believes the
disclosure is necessary to prevent reasonably certain death or substantial bodily harm.”
However, proposed Rule 1.6(b)(4), which allows disclosure of confidential information in
circumstances where there is not a compelling need for disclosure, is overbroad.

The crime/fraud exception requires a careful balance between the lawyer’s duty of loyalty
to the client and the lawyer’s responsibility to society. That balance should not be altered
without careful consideration. Neither the unnecessarily restrictive approach in the pre-2003
Model Rule nor the overly permissive approach in the proposed Minnesota rule is appropriate.
While current Rule 1.6(b)(3) is broader than the Model Rule and the Restatement, it is within a
range of reasonableness. The broad exception in proposed Rule 1.6(b)(4) takes the Minnesota
rule outside that range. Whether intentional or based on an incorrect interpretation of the current
rule, there is no explanation or justification in the MSBA'’s report for this deviation from both the
current Minnesota rule and the current Model Rule.

2. Disclosing information that is generally known.

Proposed Rule 1.6(b)(2) allows the disclosure of information related to the representation
that is generally known. Although the concept is appropriate, the formulation is confusing. The
rule allows disclosure if:

the information is not protected by the attorney-client privilege under applicable
law, the client has not requested that the information be held inviolate, and the
lawyer reasonably believes the disclosure would not be embarrassing or likely
detrimental to the client . . . .

This language represents an attempt to incorporate the definition of “secret” in current Rule
1.6(d). However, the coverage of the proposed rule is not identical to that of the current rule,
since the proposed rule would allow a client to prohibit a lawyer from disclosing information
about the case that the lawyer did not gain in the professional relationship, e.g., that the lawyer
read in the newspaper.

The origin of this problem lies in a weakness of Model Rule 1.6: the key term in the rule,
“information relating to the representation,” is not defined or limited, and thus includes
information neither lawyers nor clients would regard as confidential. In partially adopting the
structure of Model Rule 1.6, this weakness was imported into the proposed rule. The current rule
is superior to the model rule in that it defines its operative terms. See current Rule 1.6(d)
(definition of confidences and secrets).

The MSBA changed the basic structure of the rule in an attempt to bring the structure
closer to that of the Model Rule. However, the proposed rule, which deviates substantially from
both the Model Rule and the current rule, is an unsuccessful hybrid. It loses the benefit of
Minnesota lawyers’ familiarity with the current rule without achieving uniformity with a national
model.




3. Responding to accusations.

The proposed comment concerning the lawyer’s right to respond to allegations of
misconduct does not state the rule accurately. Paragraph [8] of the proposed comment states in
part:

The lawyer's right to respond arises when an assertion of such complicity has
been made. Paragraph (b)(8) does not require the lawyer to await the
commencement of an action or proceeding that charges such complicity, so that
the defense may be established by responding directly to a third party who has
made such an assertion.

The rule itself is more limited. It authorizes disclosure if:

the lawyer reasonably believes the disclosure is necessary to establish a claim or
defense on behalf of the lawyer in an actual or potential controversy between the
lawyer and the client, to establish a defense in a civil, criminal or disciplinary
proceeding against the lawyer based upon conduct in which the client was
involved, or to respond in any proceeding to allegations by the client concerning
the lawyer’s representation of the client . . . .

Proposed Rule 1.6(b)(8). This language allows disclosure of in response to potential
controversies only if the controversy if between the lawyer and the client. The comment
inaccurately indicates that disclosure is permitted in response to assertions by nonclients, even if
a legal proceeding has not been commenced.

4. Recommendation.

The best approach for the present is to retain the language of current Rule 1.6. It has not
been asserted that the current language of the rule is creating any problems in Minnesota. The
MSBA should be asked to reconsider the rule. If the MSBA believes it appropriate, it should be
permitted to submit a petition proposing revisions to Rule 1.6 at a later date.

If the Court rejects this recommendation, the Court may nevertheless wish to add the
phrase “in furtherance of which the client has used or is using the lawyer's services” to proposed
Rule 1.6(b)(4) and to delete or amend the language in the proposed comment to the rule quoted
in paragraph 3 above.

B. Rule 1.13--Organization as Client

In response to the Enron debacle and other examples of corporate misconduct, the ABA,
after extensive debate, revised Model Rule 1.13. The MSBA incorporated these revisions into its
proposed rule, but omitted an important provision allowing the lawyer to disclose corporate
misconduct in certain limited circumstances. Model Rule 1.13(c) provides:




Except as provided in paragraph (d), if

(1) despite the lawyer's efforts in accordance with paragraph (b) the highest
authority that can act on behalf of the organization insists upon or fails to address
in a timely and appropriate manner an action, or a refusal to act, that is clearly a
violation of law, and

(2) the lawyer reasonably believes that the violation is reasonably certain to result
in substantial injury to the organization,

then the lawyer may reveal information relating to the representation whether or
not Rule 1.6 permits such disclosure, but only if and to the extent the lawyer
reasonably believes necessary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating to a lawyer's
representation of an organization to investigate an alleged violation of law, or to
defend the organization or an officer, employee or other constituent associated
with the organization against a claim arising out of an alleged violation of law.

In contrast, the proposed Minnesota rule states:

(c) If, despite the laWyer's efforts in accordance with paragraph (b), a violation of
law appears likely, the lawyer may resign in accordance with Rule 1.16 and may
disclose information in conformance with Rule 1.6.

The public has a right to expect that the legal profession will be responsive to legitimate
concerns about lawyer involvement in corporate misconduct. Ignoring these concerns only leads
to pressure to enact regulation from sources external to the profession and the state supreme
court regulatory systems, e.g., through regulation by the U.S. Securities and Exchange
Commission. The Model Rule’s expansion of the confidentiality exception is modest and
appropriate. A lawyer who represents a corporation has a duty to the corporation itself which
must at times override relationships with the corporate officers. Unlike the crime/fraud
exception, Model Rule 1.13 allows disclosure when it is the interest of the client, which is the
organization. The fact that the MSBA rejected this modest expansion of the confidentiality
exception for organizational clients while simultaneously proposing a significant expansion of
the exception permitting disclosure of crimes suggests a lack of a coherent and consistent
approach.

Recommendation.

Proposed Rule 1.13(c) should be replaced with Model Rule 1.13 paragraphs (c) and (d) .
quoted above. Proposed Rule 1.13(d) and (e) should be relettered (e) and (f) respectively.

Conclusion.

In closing, I acknowledge the impressive work of the MSBA Task Force that developed
the proposed rules that are now before the court.




The foregoing comments are submitted on my own behalf. Thank you for the
opportunity to share them with you.

In light of the constraints on the Court’s time, I request permission to appear at the May
18 hearing for the limited purpose of responding to any questions the Court may have concermning
these comments.

Very truly yours,

%ij/

Thomas C. Vasaly
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Writer's Direet Dial Number: 952-746-4220 Steven M. Goldctsky, P.A.
Leslie Allan Gelhar, P.A.

May 7, 2004

Frederick Grittner

Clerk of the Appellate Courts

305 Judicial Center

25 Rev Dr. Martin Luther King, Jr. Blvd.
St. Paul, MN 55155

RE: Proposed Amendment to the Minnesota Rules of Professional Conduct 7.4
To the Honorable Justices of the Minnesota Supreme Court:

I oppose the proposed MSBA amendment to Rule 7.4. I am an MSBA member and an attorney
in private practice since 1982. I practice in a two attorney firm and most of my work is in civil
litigation. Iintend to become an MSBA Certified Civil Trial Specialist, and 1 plan to take the
October, 2004 examination to become certified. I have sufficient experience to meet the
requirements for certification and I believe my competence and professional reputation will meet
the program’s standards.

[ have always thought being certified as a Civil Trial Specialist will be something of significant
value to my practice. I do not advertise and I'm not well-known. It's no secret that private legal
practice is an extremely competitive business and most practitioners struggle to attract good
business. Being able to hold myself out as a certified specialist will allow me to project
credibility as an experienced, competent litigator to my clients and prospective clients.

The proposed amendment to Rule 7.4 obviously undermines the value of the certification
program for practitioners like myself. [ also strongly believe the amendment will promote more
aggressive advertising by attorneys who could then hold themselves out as "specialists” to an
unsuspecting public. The public will assume that someone who is a "specialist" has met extra
standards of competence for his/her practice, when that conclusion may be simply untrue.

The certification program should not be undermined by such an amendment. Certification
protects the public by assuring that certified specialists have met objective standards, have a
recognized level of competence, and have been vetted for fitness to hold themselves out as a

GELHAR & GOLDETSKY, pPa
Southgare Office Plaza, Suite 835, 5001 West 80th Streer, Bloomington, Minnesota 55437
Telephone: (952) 224-2536  Facsimile: (952) 806-9790

www.gelhargoldetsky.com
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i Frederick Grittner
Clerk of the Appellate Courts
May 7, 2004
Page 2

specialist. Our profession is subject to unceasing criticism and derision by a public that does not
understand what we do for society, but assumes we are just a bunch of moneygrubbing sharks.
The certification program serves to strengthen our profession. Please do not undermine it by
passing the proposed amendment to Rule7.4.

Respectfully submitted,

LS
Les Gelhar
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MICHAEL J. McCARTNEY IS CERTIFIED AS A CIVIL
TRIAL SPECIALIST BY THE MINNESOTA STATE
BAR ASSOCIATION, ADMITTED IN THE STATE

COURTS OF MINNESOTA, NORTH DAKOTA, TEXAS,

AND FEDERAL COURTS INCLUDING DISTRICT
COURT, COURT OF APPEALS FOR THE EIGHTH
CIRCUIT AND THE UNITED STATES SUPREME
COURT.

May 5, 2004

ADMINISTRATIVE MANAGER
SHELLY GEHRING

LEGAL ASSISTANTS
Sue Norbick
JANE GUSTAFSON

218/643-1454
Fax: 218/643-3626

INTERNET: maclawmn@aol.com

Mr. Frederick Grittner

Clerk of the Appellate Courts

305 Minnesota Judicial Center

25 Rev. Dr. Martin Luther King, Jr., Blvd.
St. Paul, MN 55155-6102

RE: Proposed Amendment to Rule 7.4
Of the Rules of Professional Conduct

Dear Mr. Grittner:
Please note my opposition to the MSBA Petition to amend the above Rule.

I have been a member of the MSBA’s Civil Litigation Section, Civil
Litigation Section Governing Council, and Civil Trial Certification Council for
more than 15 years, and was initially certified as a Civil Trial Specialist on October
1, 1988, with re-certifications in 1994 and 2000. Interestingly enough, the MSBA
made no inquiry of either individual members who are certified as specialists, its
Civil Trial Certification Council, or, to my understanding, to the Civil Litigation
Section Governing Council when formulating the proposal for the Petition.

I recently completed six years of service on the Supreme Court Board of
Legal Certification as well. During the course of that service, I came to be
extremely proud of the leadership role that Minnesota took in establishing
certification of individual specialists by approval of certifying agencies, and have
great confidence that the public can truly rely on the certification in Minnesota as
being meaningful. To allow non-certified attorneys hereafter to make claims of
“specialization” would be harmful to the public, probably destroy the existing
certification programs, and, at most, create extreme confusion.




Mr. Frederick Grittner
Page Two
May 5, 2004

I urge the Court to decline the MSBA’s Petition so that the citizens of our
State can continue their level of confidence in the designation that presently exists
for certified specialists.

MIM:jg
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STATE OF MINNESOTA MAY 3 - 2004
IN SUPREME COURT FILED

C8-84-1650
The United States Attorney’s Office—fespectfully'requests that
it be permitted to make an oral presentation at the May 18, 2064
Hearing To Consider Proposed Amendments to the Rules of
Professional Conduct. The oral presentation will be based upon the
written statement attached to this request and which is hereby

filed contemporaneously.

Dated: 4//@29/497/

Respectfully Submitted,

7 i WG

THOMAS B. HEFFELFINGER
United States Attorney
Attorney ID No. 004328X
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United States Attorney
District of Minnesota

600 United States Courthouse (612)664-5600
300 South Fourth Street

Minneapolis, MN 55415

www.usdoj.gov/usao/mn

April 30, 2004

Frederick Grittner

Clerk of the Appellate Courts

305 Judicial Center

25 Rev. Dr. Martin Luther King, Jr. Blvd.
St. Paul, Mn 55155

Re: Proposed Amendments to the Minnesota Rules of
Professional Conduct -

TO: The Honorable Justices of the Minnesota Supreme
Court:

The United States Attorneys’ Office for the District of
Minnesota opposes the adoption of proposed Rule 3.8(e). This
office is concerned with the proposed changes to Rule 3.8(e).
Under the McDade Act, 28 U.S.C. § 530B, federal prosecutors
licensed and practicing in the District of Minnesota are bound by
the Minnesota Rules of Professional Conduct. The proposed rule
change will therefore adversely affect this office’s practice both
before the United States Grand Jury and the United States District
Court.

The proposed rule should be rejected for several reasons: As
it relates to the United States Grand Jury, it conflicts with
United States Supreme Court and United States Courts of Appeals
precedent. This case law has consistently rejected attempts,
directly or indirectly, to limit the Grand Jury’s authority to
investigate beyond the restrictions imposed by the well-recognized
testimonial privileges and Rule 17(c), Federal Rules of Criminal
Procedure. Second, the proposed rule is defective as to all
federal criminal proceedings (including the Grand Jury) because it
conflicts with Federal Rules of Criminal Procedure, Rule 17 (c).
Finally, given both its legal infirmities and the fact that no
demonstrated need has been presented to justify a modification of
the present rule, it does not make sense to add further
restrictions to the government’s ability to investigate.



Because our concern is exclusively with federal practice, the
authorities we rely on are federal. We express no opinion as to
whether there are substantive distinctions between the
constitutional role of the federal and state grand juries or the
federal and state rules of criminal procedure. However, if the
Court does not decide to reject proposed Rule 3.8 (e) outright, at
a minimum, we request the Court to amend the proposal so that it
excludes federal prosecutors who practice in United States District
Court for the District of Minnesota.

The proposed change to Rule 3.8 (e) would require that:

The prosecutor in a criminal case shall: (e)not subpoena
a lawyer in a grand jury or other criminal proceeding to
present evidence about a past or present client unless
the prosecutor reasonably believes:

(1) the information sought is not protected from
disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful
completion of an ongoing investigation or prosecution;

and
(3) there is no other feasible alternative to obtain the
information.

Our objections are to Sections (2) and(3). These two sections

impermissibly intrude on the Grand Jury function and conflict with
the standards for issuing (and guashing) subpoenas in all criminal
proceedings, as set forth by Congress in Federal Rules of Criminal
Procedure, Rule 17 (c). '

1. The Proposed Rule Impermissibly Interferes With The
Constitutionally Established Functions of the United States Grand

Jury.

The United States Supreme Court has on numerous occasions
refused attempts to limit the United States Grand Jury’s subpoena
power, beyond the recognized protections afforded by the Fifth
Amendment, or well-established testimonial privileges and Rule
17(c). For example, in Branzburg v. Hayes, 92 S8.Ct. 2646 (1972),
the Court was asked to recognize a testimonial privilege for
reporters subpoenaed before the Grand Jury. The reporters argued
that they should not be required to testify before a Grand Jury
unless there were no other sources available for the information
and “that the need for the information is sufficiently compelling
to override” First Amendment interests. 92 S.Ct. at 2656.




The Court declined, holding that the Grand Jury was a
constitutionally mandated institution with its own “constitutional
prerogatives” :

[Tlhe grand jury’s authority to subpoena witnesses is not

only historic...(citations omitted) but essential to its
task.

92 S.Ct. at 2660.

Accordingly, the Court recognized that the Grand Jury’s
“investigative powers are necessarily broad”. 92 S.Ct. at 2659-60.
The Court refused to create another testimonial privilege because
the Grand Jury is entitled to “every man's evidence”, except where
limited by a constitutional, common-law or statutory privilege. 92
S.Ct. at 2660.

The Court re-emphasized the judiciary’s limited authority to
restrict the Grand Jury’s investigative function in U.S. v. R.
Enterprises, 111 S.Ct. 722 (1991). R. Enterprises involved the
issue whether the standards for trial subpoenas set forth in U.S.
v. Nixon, 94 S.Ct. 3090, 3103-3104 (1974) (relevancy, admissibility
and specificity) should also be applied to grand jury subpoenas.
Holding that these standards should not apply to grand jury
subpoenas, the Court found that if applied, the standards would
“invite procedural delays and detours while courts evaluate the
relevancy and admissibility of documents” sought by the subpoenas.
727 S.Ct. at 726-27. The Court held that the only appropriate
restrictions on the Grand Jury’s subpoena power were the well-
established testimonial privileges and Rule 17 (c).

Of significance here, the Court specifically noted that
applying the Nixon standards would “saddle a grand jury with mini-
trials and preliminary showings” which would impede its functions.
111 Ss.ct. at 727. The Court also held that requiring the
government to show “need” for a grand jury subpoena would threaten
to compromise “the indispensable secrecy” of the proceedings and
provide the target of the investigation with far more information
than contemplated by the secrecy rules set forth in Federal Rules
of Criminal Procedure Rule, Rule 6(e). 111 S.Ct. at 727.

The proposed amendments to Rule 3.8(e), specifically (2) and
(3), impermissibly limit the Grand Jury function by requiring a
showing of “essentiality” and “no feasible alternative”. These
investigative limitations are therefore contrary to the above cited
Supreme Court precedent.

The proposed rule also suffers from a second and related
infirmity concerning the Grand Jury. The Supreme Court in R.




Enterprises held that “ a grand jury subpoena issued through normal
channels is presumed to be reasonable, and the burden of showing
unreasonableness must be on the recipient who seeks to avoid
compliance”. 111 S.Ct. at 728. (emphasis added) The Proposed Rule
3.8(e) reverses that presumption. Under the proposed rule, if a
subpoenaed attorney brings a motion to quash, the burden is on the
prosecutor to justify the subpoena.

Nor does the fact that the proposed rule focuses on
prosecutors, rather than explicitly on the Grand Jury itself, save
it. The Supreme Court has held that where a restriction cannot be
placed directly on the Grand Jury, that same restriction cannot be
placed on it indirectly by imposing it on the prosecutor. U.S. v.
Williams, 112 S.Ct. 1735 (1992) involved the issue whether a
prosecutor is obligated to provide exculpatory evidence to the
Federal Grand Jury. The Court noted that the Grand Jury was a
“constitutional fixture in its own right”. 112 S.Ct. at 1742. The
Court stated that over the years, it had refused all requests to
exercise jurisdiction over the Grand Jury's evidence-taking process
because of “the potential injury to the historic role and
functions” of the grand jury. (citation omitted.) 112 S.Ct. at
1743.

The defendant in Williams acknowledged that the Grand Jury
itself could properly decide not to hear exculpatory evidence, but
argued the Court could instead require the prosecutor to present
such evidence. The Supreme Court disagreed, holding it could not
require the prosecutor to do something which the Court had no
authority to require the Grand Jury itself to do:

We reject the attempt to convert a nonexistent duty of
the grand Jjury itself into an obligation of the
prosecutor...If the grand jury has no obligation to
consider all “substantial exculpatory” evidence, we do
not understand how the prosecutor can be said to have a
binding obligation to present it.

112 S.Ct. at 1745.

The same, or similar, restrictions as proposed in Rule 3.8 (e)
have been proposed in other jurisdictions in the context of either
motions to quash or ethical rules. A number of United States
Courts of Appeals have rejected these attempts. For example, in
Impounded, 241 F.3d 308 (3rd Cir. 2001) federal prosecutors
subpoenaed a defense attorney to the Grand Jury to provide evidence
concerning his client’s obstruction of justice in failing to
provide earlier subpoenaed records. The attorney claimed attorney-
client privilege, and the government responded that the privilege
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was inapplicable under the crime-fraud exception. The District
Court quashed the subpoena on grounds of “fundamental fairness”
without addressing the attorney-client privilege issue. While New
Jersey at that time had no equivalent to proposed Rule 3.8(e), the
court adopted the reasoning and standards behind the proposed rule
here: that there had been less drastic alternatives available to
the government and that to require defense counsel to testify would
affect the attorney-client relationship. 241 F.3d at 314.

On appeal, the government argued that the District Court had
exceeded its authority because the court was required to decide the
motion to quash only with reference to Rule 17(c), Federal Rules of
Criminal Procedure and the attorney-client privilege. The Third
Circuit agreed and reversed the District Court. The Third Circuit
held that trial courts cannot place the initial burden on the
government to prove a Grand Jury subpoena is necessary and
relevant. The judiciary, the court held, has limited authority
over the Grand Jury’s subpoena power. 241 F.3d at 315. By
requiring the government to demonstrate the evidence sought could
not be obtained by other means, the District Court had exceeded
this authority and impermissibly interfered with the Grand Jury’s
constitutional function:

By employing “a different analysis” [from the Rule 17 (c)
standard and whether the testimony was protected under
the attorney-client privilege] based on “fundamental
fairness” the District Court deviated from the
established procedures which ensure the institutional
independence of the grand jury.

241 F.3d at 31s.

The Third Circuit had previously invalidated a Pennsylvania
Rule of Professional Responsibility-as it applied to federal
prosecutors -on the same basis. Baylson v. Dis. B4 of S.Ct. of
Penn., 975 F.2d 102 (3rd Cir. 1992). There, the Acting U.S.
Attorneys in each of the three federal district courts in
Pennsylvania sued the Disciplinary Board of the State Supreme Court
to prevent the Board from enforcing the rule against federal
prosecutors who were members of the Pennsylvania Bar. The ethical
rule invalidated in Baylson had essentially the same two
prerequisites as we object to here. (Among other things the rule
required the evidence to be relevant to the proceeding and that
“there is no other feasible alternative to obtain the information
sought.”) However, wunlike the proposed Minnesota rule, the
Pennsylvania rule also required the prosecutor to obtain judicial
approval before serving the subpoena. While the court in Baylson
primarily relied on the judicial pre-approval component to support




its finding that the rule impermissibly intruded on the Grand Jury
function, the Third Circuit also held that the rule improperly
imposed substantive restraints as to whom the Grand Jury could
subpoena. 975 F.2d at 109-110, and footnote 2. The Court stated:

R. Enterprises, Williams, and other cases in which the
Supreme Court has been reluctant to impose substantive
restrictions on the grand jury, suggest to us that the
District Court may not...impose the sort of substantive
restraint on the grand jury that is contemplated [by the
rule] ... (footnote omitted)

975 F.2d at 110.

Other circuits have also held that it improperly infringes on
the Grand Jury function to require the government to establish
*‘need” and “no other alternative” to subpoena defense counsel. See
In Re Grand Jury Subpoena for Attorney Representing Criminal
Defendant Reyes-Requena, 913 F.2d 1118, 1127-1129 (5th Cir.
1990) (judicial attempts to regulate attorney appearance before the
Grand Jury would tend to create exemption beyond matters of
privilege and constitutional limitations and would transgress the
command of Branzburg); In Re Grand Jury Subpoenas, 906 F.2d 1485,
1495-96 (10th Cir. 1990) (no circuit court has found a right to
force the government to show a need or lack of another source for
the information.); In Re Grand Jury Subpoena, 781 F.2d 238, 248
(2nd Cir. 1986) (en banc) (to impose additional requirements that the
government show its need for the information sought and that the
attorney is the only source for that information would hamper
severely the investigative function of the Grand Jury.); see also
In Re Grand Jury Matter, 926 F.2d 348, 350 (4th Cir. 1991); U.S. V.
Perry, 857 F.2d 1346, 1347-49 (9th Cir. 1988); In Re Klein, 776
F.2d 628, 632-34 (7th Cir. 1985).

Stern v. U.S. District Court, 214 F.3d 4 (lst Cir. 2000) is
also instructive. Like Baylson, the issue was whether an ethical
rule requiring judicial pre-approval could be applied to federal
prosecutors. The judicial pre-approval was to be based on the same
standards as are set forth in proposed Rule 3.8 (e). The First
Circuit held that the pre-approval process was invalid because the
substantive standards violated Supreme Court precedent concerning
the independence of the Grand Jury. 214 F.3d at 15-17. The First
Circuit found that the rule’s infirmity was specifically in its
adoption of the substantive standards, and distinguished its
earlier decision in Whitehouse v. U.S. District Court, 53 F.3d 1349
(1st Cir. 1995) precisely because the ethical rule in that case
only required judicial pre-approval under the traditional motion to
quash standards. 214 F.3d at 16.




Finally, support for this proposition is found in U.S. v.
Colorado S.Ct., 988 F. Supp. 1368 (D. Colo. 1998). The rule at
issue there was the same as here: no judicial pre-approval, but
the same three substantive standards applied to prosecutors. The
District Court held that under Supreme Court case law, the rule
could not be applied to federal prosecutors practicing before the
Grand Jury. 988 F. Supp. at 1369.!

2. The Proposed Rule Impermissibly Conflicts With The Federal
Rules of Criminal Procedure.

The flaws in the proposed rule go beyond its application to
the Grand Jury. 1In Stern, the First Circuit also held the ethical
rule invalid as to non-Grand Jury criminal proceedings because it
imposed standards more rigorous than Rule 17 (c):

In particular, the “egsentiality” and “no feasible
alternative” requirements are substantially more onerous
(and, thus, more restrictive) than the traditional motion
to quash standards. Essentiality is obviously a more
demanding criterion than relevancy or materiality. By
like token, Rule 17 jurisprudence contains no corollary
to the principle that a subpoena issued to one source
cannot stand if the information sought is (or may be)
available from another source.

214 F.3d at 18. The ethical rule was invalid because it conflicted
with Rule 17(c), therefore the District Court did not have
authority to adopt the rule under its local rule making authority.
Similarly, in Baylson, the Third Circuit found the ethical rule
violated Rule 17(c). 975 F.2d at 107-08. Because Rule 17 (c)
applies to all federal criminal proceedings, it is implicit in
Baylson that the ethical rule is invalid as to all federal criminal
proceedings. But see U.S. v. Colorado S.Ct., 189 F.3d 1281 (10th
Cir. 1999).

'It should be noted that unlike Stern, the District Court in
Colorado S.Ct. held the ethical rule was applicable to federal
prosecutors in non-Grand Jury proceedings because it concluded
the ethical rule did not conflict with Rule 17(c). On appeal,
only the last point, concerning non Grand Jury functions, was
litigated and affirmed. The Colorado Supreme Court did not
appeal the District Court’s holding which voided the rule’'s
application to United States Grand Jury functions. 189 F.3d 1281
(loth Cir. 1999).



The ethical rules in Stern and Baylson both required judicial
pre-approval for an attorney subpoena. The proposed rule here does
not. However, this distinction does nothing to bring the proposed
rule in compliance with Supreme Court case law. Once an attorney
is subpoenaed, that attorney will bring a motion to quash based
upon the “need” and “no feasible alternative” requirements in the
proposed rule. These standards by themselves are impermissible
violations of both the Grand Jury’s constitutional role and the
scope of Rule 17(c), whether they are imposed by the requirement of
pre-judicial approval or whether they are imposed on the basis of
a motion to quash. The fault lies not in the timing of the
hearing, but rather in the intrusion upon both the Grand Jury’s
independence and the impermissible conflict with Rule 17.

3. No Need Has Been Demonstrated For the Proposed Rule

Finally, there has been little or no demonstrated need for the
rule. This office is unaware of any documented cases of abuse in
Minnesota which would justify an amendment to Rule 3.8(e). The
U.S. Attorneys’ Office has institutional limitations concerning
when it may subpoena attorneys for information relating to the
representation of clients. See U.S. Attorneys’ Manual 9-13.410.
Any such subpoena must be approved by the Assistant Attorney
General for the Criminal Division. The following principles are
considered on deciding any request:

° The information sought shall not be protected by a valid
claim of privilege.

] All reasonable attempts to obtain the information from
alternative sources shall have proved to be unsuccessful.

] In a criminal investigation or prosecution, there must be
reasonable grounds to believe that a crime has been or is
being committed, and that the information sought is
reasonably needed for the successful completion of the
investigation or prosecution. The subpoena must not be
used to obtain peripheral or speculative information.

° The need for the information must outweigh the potential
adverse effects upon the attorney-client relationship.
In particular, the need for the information must outweigh
the risk that the attorney may be disqualified from
representation of the client as a result of having to
testify against the client.




. The subpoena shall be narrowly drawn and directed at
material information regarding a limited subject matter
and shall cover a reasonable, limited period of time.

While the U.S. Attorney’'s Manual standards overlap to a
certain extent with proposed Rule 3.8(e), they do not make our
concerns irrelevant. This point was specifically addressed in
Stern, 214 F.3d at 12-13. The internal standards are somewhat
different than Rule 3.8(e). For example, 9-13.410B “Preliminary
Steps”, provides that all reasonable attempts shall be made to
obtain the information from alternative sources before issuing the
subpoena to the attorney, “unless such efforts would compromise the
investigation or case”. Also, the internal standards do not, by
their explicit terms, provide any substantive rights to others.
Thus, as the First Circuit held in Stern:

[Wle reject the notion that the mere existence of DOJ
Guidelines dissipates any hardships.

214 F.3d at 13.

The potential deleterious effect of the proposed rule is quite
real. Rule 3.8(e) is not limited to subpoenas issued to defense
counsel but also applies equally to a subpoena to a lawyer for a
witness or a participant in a business transaction or to a lawyer
who formerly represented a defendant. Information from attorneys
can be particularly significant in prosecuting important classes of
federal crimes, including highly regulated conduct such as
securities fraud, environmental crime, corporate fraud and bank

fraud. Prosecution of other crimes such as federal tax code
violations, criminal forfeiture, money laundering, drug
distribution, and racketeering will be affected. The First Circuit

in Stern gave two illustrative examples, which, the court noted
“are not eccentric hypotheticals, but, rather, fairly typical of
the sort of situation in which a prosecutor might wish to serve an
attorney subpoena”:

Suppose, in a robbery case, that a defense lawyer
received a lump-sum advance payment for services in the
precise amount of the purloined funds from a client with
no visible means of support. There is other evidence
linking the client to the robbery, so the billing
information could not fairly be described as “essential”

to the prosecution. Hence, Local Rule 3.8(f) would
prohibit the prosecutor from serving a subpoena on the
defense attorney, notwithstanding the unarguable

materiality and relevancy of the retainer information.
Next, consider unprivileged documents in a lawyer’s file
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relating to a complex, and possibly fraudulent,
international real estate transaction. These documents
may be obtainable without a subpoena duces tecum directed
to the lawyer, but only through time-consuming,
relatively expensive (but still feasible) alternative
means. Local Rule 3.8(f) would prohibit an attorney
subpoena, even though the situation easily satisfies
standards of relevancy, admissibility, and specificity.

214 F.3d at 18.

In light of the foregoing, the U.S. Attorneys’ Office for the

District of Minnesota requests that the Court either not adopt Rule
3.8(e) or specifically amend the rule so that it is not applicable

to federal prosecutors practicing in the District of Minnesota.

Thank you for your consideration.

TFG Mg

THOMAS B. HEFFELFINGER
United States Attorney
Attorney ID No. 004328X
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REQUEST FOR ORAL ARGUMENT BY MINNESOTA ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

TO THE HONORABLE JUSTICES OF THE MINNESOTA SUPREME COURT:

The Minnesota Association of Criminal Defense Lawyers (MADCL) respectfully
requests an opportunity to make an oral presentation at the hearing to consider proposed
amendments to the rules of professional conduct on May 18, 2004. The MACDL is filing

a separate written statement addressing several recommendations of the Minnesota State

Bar Association.
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Peter B. Wold (#118382)
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President, Minnesota Association Of Criminal
Defense Lawyers




OFFICE OF
APPELLATE COURTS

STATE OF MINNESOTA MAY 7 - 2004
IN SUPREME COURT

NO. C8-84-1650 FILED

In re: Amendment to Rules of Professional Conduct

STATEMENT OF MINNESOTA ASSOCIATION OF CRIMINAL DEFENSE
LAWYERS

TO THE HONORABLE JUSTICES OF THE MINNESOTA SUPREME COURT:
The Minnesota Association of Criminal Defense Lawyers (MACDL) has

reviewed the petition and supplemental petition filed by the Minnesota State Bar

Association to amend the Rules of Professional Conduct and would like to take this

opportunity to comment on several of the recommendations.

Rule 3.3(a)(3), Candor Toward the Tribunal.

MACDL Position:

The MACDL strongly supports adoption of ABA Model Rule 3.3(a)(3) in
Minnesota. The rule includes a new provision, underscored here, that “a lawyer may

refuse to offer evidence, other than the testimony of a defendant in a criminal matter, that
the lawyer reasonably believes is false.”

Comment:

Unlike the testimony of any witness in a civil case, or the testimony of any other
witness in a criminal matter, the testimony of the accused has constitutional
underpinnings. An accused has a right to testify. Rock v. Arkansas, 483 U.S. 44 (1987).

The right is grounded in the Fourteenth Amendment’s Due Process Clause, the right to




compulsory process of the Sixth Amendment, and is a necessary corollary to the Fifth
Amendment’s right to remain silent. /d.

There is, of course, no right to commit perjury. Nix v. Whiteside, 475 U.S. 157
(1986); Harris v. New York, 401 U.S. 222,225 (1971). Continuing to follow the
“knowing” standard will further the sound public policy of prohibiting lying in any
proceeding, civil or criminal. A “knowing” standard, rather than a “reasonably believes”
standard, maintains a workable bright-line divide between a criminal defense lawyer’s
ethical obligation and her obligation to protect the rights of the accused. The client’s right
to testify in their own defense should prevail unless the lawyer knows that a client will
perjure himself or herself.

Allowing criminal defense lawyers to refuse to permit a client to testify if they
“reasonably believe” the testimony to be false will often frustrate the administration of
justice by interjecting delay into proceedings. What a criminal defense lawyer should do
in this situation is not clear and has been the subject of much discussion and debate in
Minne