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Atten:ion: CC:IND:S

Re: Minnesota Lawyer Trust Account Board -
Interest on Lawyer Trust Accounts Program

Dear 3ir:

Enclosed herewith please find in duplicate, the
rulinjy request and related documents of The Supreme Court
of th: State of Minnesota as to the federal income tax
conse juences to lawyers, clients, and the Lawyer Trust
Accouit Board which will be produced by amendments to the
Code »>f Professional Responsibility requiring that Minnesota
lawye cs establish interest-bearing client trust fund accounts
effec:ive July 1, 1983.

Expeditious handling of this ruling request is
hereby; requested. The intention is to implement the
Minnesota interest on lawyers' trust accounts program effec-
tive July 1, 1983. Timely implementation will require that
infornation, including the outcome of this ruling request, be
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disserniinated prior thereto. Delay in implementation of the
progrim would result in delay in realizing its potential
benef:ts, including funding for the provision of legal
services to the indigent.

Very truly yours,

John P. James, P.A.

JPJ:b}:

Encls.
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Associate Chief Counsel (Technical)
Internal Revenue Service
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washingtion, D.C. 20224

Attenticn: CC:IND:S

Re: Minnesota Lawyer Trust Account Board -
Interest on Lawyer Trust Accounts Program

Dear Sii:

The: Supreme Court of the State of Minnesota, 230 State
Capitol, St. Paul, Minnesota (the "Court"), c/o Laurence C.
Harmon, Supreme Court Administrator, hereby requests a ruling
concern: ng the federal income tax consequences to lawyers, clients
and the Lawyer Trust Account Board, an arm of the State of Minnesota
created by the Court, which will be produced by the requirement
of the (‘ode of Professional Responsibility as recently amended by
the Court that Minnesota lawyers establish interest-bearing client
trust find accounts, effective July 1, 1983.

Expeditious handling of this ruling request is hereby re-
guested The intention is to implement the Minnesota interest on
lawyers trust accounts program effective July 1, 1983. Timely
implementation will require that information, including the
outcome of this ruling request, be disseminated prior thereto.

A PROFESSIONAL ABSOCIAYION
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Delay ir implementation of the program would result in delay in
realizirg its potential benefits, including funding for the
provisicn of legal services to the indigent.

FACTS

A. Present Treatment of Clients' Funds Held in Trust by Lawyers.

Uncer the Minnesota Code of Professional Responsibility as
currently in effect, all funds of clients paid to a lawyer or law
firm (other than advances for costs and expenses) must be deposited
in a bark account maintained in Minnesota, to which no funds
belongirg to the lawyer or law firm may be deposited, except that
funds reasonably sufficient to pay bank charges may be deposited
therein and that funds belonging in part to a client and in part,
presently or potentlally, to the lawyer or law firm, must be
deposited therein, with the portion belonging to the lawyer or
law firn withdrawable when due unless the right of the lawyer or
law firn to receive it is disputed by the client.

The lawyer is required by Disciplinary Rule (hereinafter
"DR") 9-102 to maintain complete records of all funds of clients
coming into his or her possession, to render appropriate accounts
to the clients regarding such funds and to promptly pay to the
client c¢n demand all funds in the lawyer's possession which the
client is entitled to receive. The lawyer acts as a fiduciary
with respect to such funds. The funds are commonly referred to
as trust funds and the accounts in which they are deposited are
commonly referred to as lawyers' trust accounts. Lawyers and law
firms are prohibited by law from profiting from the client trust
funds held in trust by them for their clients.

It is permlss1ble under the current rules for a lawyer to
dep051t client funds in an interest-bearing account with the
interest payable and taxable to the client. 1In practice, such
deposits have been the exception rather than the rule because
most derosits of client funds are so small or held for such a
short period of time that it would not be economical to invest
them in a separate interest-bearing account with the interest
payable to the client. Further, historically there were impedi-
ments tc withdrawal of funds from interest-bearing accounts which
made the use of non~interest bearing checking accounts for lawyers'
trust accounts mandatory as a practical matter in light of the
frequent need for withdrawal of such funds on demand to accomplish
the purrose for which they were deposited with the lawyer.
Accordirgly, most client trust funds have been held in a checking
account or accounts of the lawyer which are set aside solely for
use as trust accounts and which contain funds relating to many
differert clients.
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B. Treatment of Clients' Funds Held in Trust by Lawyers Effectlve
July 1, 1983.

On December 27, 1982, the Court filed its Order Amending
Code of Professional Responsiblity Relating to Client Trust
Funds, 2nd Establlshlng Lawyer Trust Account Board, in the Matter
of the Fetition of the Minnesota State Bar Association relatlng
to those subjects (hereinafter the "Order"), a copy of which is
attachec hereto as Exhibit A and an accompanying Memorandum
Opinion (hereinafter the "Opinion"), a copy of which is attached
hereto &s Exhibit B. The Order amended DR 9-102, 9-103 and 9-104
of the Minnesota Code of Professional Responsibilty, created the
Lawyer Trust Account Board (hereinafter the "Board") to operate
under tle supervision and control of the Court effective July 1,
1983, ard promulgated the initial set of rules applicable to the
Board (rereinafter the "Board Rules").

Effective July 1, 1983, all funds of clients paid to Minnesota
lawyers and law firms must be deposited in one or more identifiable
interest-bearing trust accounts, as set forth in DR 9-103, as
amended by the Order. This rule will be mandatory on all lawyers
pract1c1ng law in Minnesota. Thus, all funds dep051ted by clients
with Mirnesota lawyers will be requlred to be placed in interest-
bearing accounts, effective July 1, 1983.

As under the present rules, the lawyer will act as a fiduciary
with respect to such funds; will not be allowed to profit from
the trust funds; will have no right to any of the interest earned
on them; and will be required to promptly pay to the client on
demand all funds in the lawyer's possession to which the client
is entitled.

Clients' funds will be deposited either in an account the
interest on which will be paid to the Board or in an account the
interest on which will be paid to the client. The decision
between accounts will be made by the lawyer in accordance with
the stardards set forth in DR 9-103, which deals with the practi=-
cality under the circumstances of calculatlng and paying interest
to the client. The process by which funds are depos1ted in a
pooled account paying interest to the Board, and such interest is
paid to and funds disbursed by the Board is sometimes hereinafter
referred to as the interest on lawyers' trust accounts (or "IOLTA")
program.

Each lawyer will be required to maintain a pooled interest-
bearing trust account for deposit of all funds received from
clients that are nominal in amount or expected to be held for a
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short period of time. All interest accruing on such accounts

of each  awyer, net of any transaction costs, shall be paid from
time to i.ime by the institutions maintaining such accounts directly
to the Board. No party, including the financial institution, the
lawyer, 1he clients and the Board, will ever know how much of the
interest on such accounts might be said to be attributable to
particul:r deposits or particular clients, for no attempt will

ever be riade to allocate the interest earned on these pooled
accounts among the various deposits or clients. The reason that

no attempt will be made is that such allocation is, by definition,
economic:lly impractical. If the lawyer determines that, under

the circimstances, interest can economically be calculated and
paid to the client, the funds in question will not be deposited

in the account providing for payment of interest to the Board,

but rather will be deposited in another account, the interest on
which wil.l be paid to the client. The deposits to be made to the
pooled account with interest payable to the Board could not, as a
matter o:’ economic practicality, be made so as to generate interest
payable 1.0 clients on an individual client basis, so such deposits
would otlierwise have to be made to a noninterest bearing checking
account 'since the lawyers themselves are prohibited from profiting
from the:r clients' funds) and would not generate any interest
income. Each client's funds alone therefore would earn nothing,
but all of the funds pooled together can earn interest which can
easily be: calculated on the total amount in the pool and paid,
though tliat interest cannot practically be allocated among the
various «lients whose funds are on deposit at various times.

This is ithe essence of the IOLTA program.

All clients' funds received by lawyers which are not deposited
in the pooled interest-bearing trust account with interest payable
to the Board as described above must be deposited in either a
separate interest-bearing trust account for the particular client
or clien'.'s matter on which the interest, net of any transaction
costs, w:.1l1l be paid to the client; or a pooled interest-bearing
trust account with subaccounting which will provide for computa-
tion of :nterest earned by each client's funds and the payment
thereof, net of any transaction costs, to the client.

Eacli time a lawyer receives funds from a client, the lawyer
is requi:;ed to determine which of the three types of accounts
(pooled iiccount with interest payable to the Board, separate
account v7ith interest payable to client, or pooled account with
interest payable to each of the clients) to use. The lawyer is
required by DR 9-103 to take into consideration the following
factors :.n determining which type of interest-bearing account to
use for i1 particular deposit of client funds:
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(1) The amount of interest which the funds would earn
during the period they are expected to be deposited;

(2) The cost of establishing and administering the
account, including the cost of the lawyer's ser-
vices; and

(3) The capability of financial institutions in which
accounts may be maintained to calculate and pay
interest to individual clients.

The deci:tion in each instance is to be that of the lawyer.

The foregoing standard requires that the lawyer exercise
judgment at the time the funds are received as to whether they
should be¢: deposited in the pooled account for the benefit of the
Board by reason of being nominal in amount or to be held for a
short peiriod of time. The Court's Opinion provides, at page 6,
that thi: determination "should rest exclusively in the sound
" judgment of each attorney or law firm, and that no charge of
ethical :mpropriety or other breach of professional conduct
should altend an attorney's good faith exercise of judgment in
that regerd. . . . [Tlhe test must be the good faith judgment
made by 1he attorney at the time the funds are received and
depositec., and not as a result of hindsight reexamination based
on how lcng the funds did, in fact, actually remain on deposit."
Thus, the¢: lawyer, and not the client, will determine which
deposits are placed in the trust accounts providing for the
payment «f interest to the Board.

C. Mini.esota Supreme Court.

Art:cle III, Section 1 of the Minnesota Constitution provides:

The powers of government shall be divided
into three distinct departments: legis-
lative, executive and judicial. No person or
persons belonging to or constituting one of
these departments shall exercise any of the
powers properly belonging to either of the
others except in the instances expressly
provided in this constitution.

Art:cle VI, Section 1 of the Minnesota Constitution provides:

The judicial power of the state is vested in
a supreme court, a district court and such
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other courts, judicial officers and commis-
sioners with jurisdiction inferior to the
district court as the leglslature may estab-
lish.

Mirnesota Statutes Section 480.05 provides:

The supreme court shall have all the authority
necessary for carrying into execution its
judgments and determinations, and for the
exercise of its jurisdiction as the supreme
judicial tribunal of the state, agreeable to
the usages and principles of law. Such court
shall prescribe, and from time to time may
amend and modify, rules of practice therein
and also rules governing the examination and
admission to practice of attorneys at law and
rules governing their conduct in the practice
their profession, and rules concerning the
presentation, hearing, and determination of
accusations against attorneys at law not
inconsistent with law, and may provide for
the publication thereof at the cost of the
state.

. Thts, the Minnesota Supreme Court is part of the judicial
department of the government of the State of Minnesota, with
authority under the Minnesota Constitution and Statutes to govern
the practice of law and the conduct of lawyers in the State of
Minnesota. See In re Petition for Integration of Bar of Minnesota,
216 Minr. 195, 12 N.w.2d 515 (1943).

The Court acts in a number of ways to regulate the practlce
of law in Minnesota. It has promulgated, and amends from time to
time, tre Code of Professional Responsibility, which sets forth
the pr1rc1pal ethical standards applicable to the practlce of law
in Minnesota. The Code of Professional Respon51b111ty is similar
to the nodel code promulgated by the American Bar Association,
but the Court establishes the provisions of the Code of Professional
Responsibility for Minnesota. The Court also has established three
boards &nd supervises a fourth established by statute, in addition
to the Lawyer Trust Account Board, to assist it in regulating the
practice of law in Minnesota:

(1) The Lawyer's Profes51ona1 Respon51b111ty
Board, which is responsible for receiving,
investigating, hearing and recommending
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disposition of complaints regarding allega-
tions of unethical conduct by Minnesota
lawyers;

(2) The Continuing Legal Education Board, which
is responsible for administering the continuing
legal education requirement of 45 hours of
accredited education within a three year
period which the Court has promulgated for
Minnesota lawyers.

(3) The Board of Bar Examiners, which examines
the backgrounds and professional competence
of candidates for admission to the Bar; and

(4) The Legal Services Surcharge Advisory Board,
which was created by statute, but to which
the Court appoints the members, which monitors
the collection and disbursement of the sur-
charge on civil case filings which has been
imposed to provide funding for legal servmces
for the indigent.

The Cour'. also supervises several committees on court rules and
establislies other committees or commissions from time to time in
response to particular concerns.

The IOLTA program was established by the Court through its
issuance of its Order, which both amended the Code of Professional
Responsihility and created the Board.

D. Lawrer Trust Account BRoard.

The Lawyer Trust Account Board is part of the government of
the Stat: of Minnesota created by the Order of the Minnesota
Supreme (lourt filed on December 27, 1982, which will begin opera-
ting effoctive July 1, 1983. The initial Board Rules, as promul-
gated by the Court, are as set forth at pages 5-6 of the Order.

The Board is being created by the Court pursuant to its
power and responsibility to govern the practice of law and the
conduct of lawyers in the State of Minnesota. The Board exists
to assis': the Court in carrying out these responsibilities, just
as do the Lawyers Professional Responsibility Board and the
Continuing Legal Education Board, the Board of Bar Examiners and
the Lega.. Services Surcharge Advisory Board.
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The Board has been created and its operating rules promul-
gated by order of the Court. The rules for the Board may be
amended or the Board may be abolished by further order of the
Court. Board Rule 6, Disposition of Funds Upon Dissolution,
provides as follows:

If the Lawyer Trust Account Board is discon-
tinued, any funds then on hand shall be
transferred to its successor state agency or
organization qualifying under Internal Revenue
Code section 501(c)(3), if any, for distribu-
tion for the purposes specified under Rule 2
or, if there is no successor, to the general
fund of the State of Minnesota.

The Board will receive income in the form of interest paid
to it by financial institutions with respect to the amounts on
deposit from time to time in the pooled interest bearing trust
accounts accounts established by Minnesota lawyers and law firms
for the 1andling, on a pooled basis without any identification
of inter=st earned on a particular client's funds, of deposits by
clients that are so nominal in amount or expected to be held for
such a saiort period of time that the lawyer determines it to be
uneconomical to deposit the funds in an account which would earn
interest identifiable to the particular client's funds and payable
to that :-lient. The Court held at page 9 of its Opinion that the
Board will "hold the entire beneficial interest in the funds
earned uder the IOLTA program."

The interest thus received by the Board from financial
institutions will be deposited by it with the Minnesota State
Treasure: and kept in a special fund. The investment of such
funds will be by the Minnesota State Treasurer and such invest-
ment will yield additional income which will be credited to the
special fund maintained for the Board by the Minnesota State
Treasure:.

The Board itself will have the exclusive right to determine
the disprsition of the funds generated by the Minnesota IOLTA
program. Board Rule 2(c) provides as follows:

The Board shall, by grants and appropriations
it deems appropriate, disburse funds for the
tax exempt public purposes which the Board
may prescribe from time to time consistent
with Internal Revenue Code Regulations and
rulings, including those under Section
501(c)(3).
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The Court stated, at page 9 of its Opinion, that:

the purposes for which the funds generated by
the program would be used will, as recom-
mended by the MSBA, initially be limited to
that of legal aid to the poor, law-related
education, and projects to improve the admin-
istration of justice, to the extent the same
are consistent with the Internal Revenue Code
and regulations promulgated thereunder.

RULINGS REQUESTED

Bas2d on the foregoing facts, the following rulings are
respectfully requested:

(1) The interest earned on the pooled trust
accounts which is payable to the Board under
the IOLTA program will not be included in the
gross income of the clients whose funds are
deposited by lawyers in such accounts.

(2) The interest earned on the pooled trust
accounts which is payable to the Board under
the IOLTA program will not be included in the
gross income of the lawyers or law firms who
maintain the accounts in which their clients'
funds are deposited.

(3) The Board will not be subject to the federal
income tax on the interest income paid to it
from pooled trust accounts under the IOLTA
program.

(4) The Board will not be subject to the federal

income tax on income from the investment of
its funds through the Minnesota State Treasurer.

GROUNDS FOR REQUESTED RULINGS

A. Cli:nts Whose Funds are Deposited in Pooled Trust Account
PayiLng Interest to the Board.

The lawyer alone will decide, in accordance with DR 9-103,
whether 1 client's funds deposited with the lawyer will be placed
in the laiwyer's pooled trust account paying interest to the
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Board. The client will play no role in that decision. The
purpose for which the funds are deposited by the client with the
lawyer will have nothing whatsoever to do with the income to be
earned aad paid to the Board, but rather will be related to
accomplishment of the purposes for which the client has engaged
the lawya2r. Nobody will ever determine how much interest earned
by the p>oled account might theoretically be allocable to any
particular client because all of the interest on the pooled
account #ill be payable to the Board and there will be no need

ever to allocate such interest among the various deposits or
clients.

The service concluded that interest earned in an IOLTA pro-
gram is 10t taxable to the clients in Revenue Ruling 81-209,
1981-2 C.B. 16 (the "IOLTA Ruling"), which dealt with an IOLTA
program iearly identical to the Minnesota IOLTA program described
herein. ‘None of the fact differences between the situation in
the IOLTA Ruling and the Minnesota IOLTA program is material, so
the IOLTA Ruling governs here and it should be concluded that
clients vhose funds are deposited in pooled lawyers' trust accounts

paying iiterest to the Board will not include that interest in
their gro>ss income.

The differences between the two IOLTA programs are:

(1) The recipient of the funds referred to in the
IOLTA Ruling was a bar foundation qualified
as a charitable organization under Internal
Revenue Code Section 501(c)(3), whereas the
Board is an arm of the State of Minnesota.

(2) Participation by lawyers in the IOLTA program
referred to in the IOLTA Ruling was voluntary,
whereas lawyer participation in the Minnesota
IOLTA program is mandatory.

(3) The IOLTA program referred to in the IOLTA
Ruling involved "advances [that] are too
small in amount and are on deposit for too
short a time to permit, as a practical matter,
deposit of funds" at interest for the client,
whereas the Minnesota IOLTA program applies
to deposits which "are nominal in amount or
expected to be held for a short period of
time."
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The difference in recipients is insignificant. The Board is
an arm o! the State of Minnesota and its funds must therefore be
used for public purposes. Because the income tax provisions of
the Inteinal Revenue Code do not even apply to the States, there
is no nee«d for an exemption under Section 501. Comparison of
Sections 170(c)(1l) and (2) certainly suggests that the Board, as
an arm o: a State, should be viewed no less favorably as a recipi-
ent of IOLTA program interest than an organization qualified
under Section 501(c)(3). Further, the significance of the recipi-
ent of tlie funds for the question of the taxability of the inter-
est to clients lies solely in establishing that the funds are not
being used to further the private interests of, or at the direc-
tion of, the client. An arm of the State meets this standard
just as ¢ffectively as a charitable organization.

The fact that the Minnesota IOLTA program is mandatory while
the IOLT!. Ruling program was voluntary, on a lawyer by lawyer
basis, hi.s no bearing on the tax concern over the client's control
over the disposition of the interest. This simply makes the

" Minnesot: program more broadly based. Individual clients in
either cise are faced with a decision made by their lawyer over
which they had no control. Accordingly, there is no basis upon
which to suggest that this difference should warrant a change in
the answer to the client taxability question.

Finilly, the distinction between amounts which are nominal
and on deposit for a short period of time, and amounts which are
nominal ¢r on deposit for a short period of time is one of expres-
sion, noi. of substance. Under DR 9-103, each Minnesota lawyer
must addi'ess the practical question of whether interest can
economici:lly be calculated and paid to each client who deposits
funds wiih the lawyer. If it can be, it must be. If it cannot
be, the client's funds must be deposited in the lawyer's pooled
trust account paying interest to the Board. This is in practical
effect precisely the same distinction made in the IOLTA Ruling,
so this (lifference also does not warrant taxation of the interest
earned by’ the Board to the clients.

The:'e being no material differences between the facts of the
Minnesoti. IOLTA program and those set forth in the IOLTA Ruling,
the IOLTi. Ruling is controlling and clients whose funds are
deposite« under the Minnesota IOLTA program in pooled trust
accounts paying interest to the Board should not have to include
any of such interest in their gross income.
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B. The: Lawyers.

Uncler the Minnesota IOLTA program, each Minnesota lawyer who
receive: a deposit of funds from a client will decide at the time
the funcs are received whether they will be deposited in that
lawyer's pooled trust account for the IOLTA program, the interest
on whicl. will be paid to the Board, or in a trust account, either
individial or pooled, the interest on which will be paid to the
client. Each such decision will be based on the criteria set
forth ir DR 9-103. Regardless of the decision made, the lawyer
will receive none of the interest, either directly or indirectly,
for the lawyer is not allowed to profit from the client's funds
held in trust.

The Board will own the entire beneficial interest in the
funds ezrned under the IOLTA program. The lawyers, having no
beneficial interest in such interest, having no power of dis-
positior over such interest, and gaining no advantage from such
interest, do not receive such interest as their income. Accord-
ingly, the interest on the pooled trust accounts in the IOLTA
program cannot properly be included in the gross income of the
lawyers and law firms who maintain such accounts.

C. The Board.

That the Board is part of the government of the State of
Minnesota is established by the facts set forth above with respect
to the Court and the Board. The Court itself is that part of the
governmeat which is responsible for the essential governmental
function of regulating the practice of law. The Court has estab-
lished tie Board--and three other boards--to assist it in carrying
out this function, and the Board accordingly will participate in
this ess:ntial governmental function. The Board was created by
the Court and is subject to dissolution by the Court at any time.
Its funds will be turned over to and invested by the State Trea-
surer. [he Board accordingly is part of the government of the
State of Minnesota, and not an entity separable therefrom.

The activities and income of the Board may be compared to
those of state liquor control boards which operate stores for the
retail sile of liquor. The income from such activities has been
held non:axable on the ground that it is income of the state
itself not within the purview of the federal income tax statutes,
under bo:h the Internal Revenue Code of 1954 and a predecessor
statute. See Rev. Rul. 71-131, 1971-1 C.B. 28; G.C.M. 14407,
XIv-1 C.'7. 103 (1935). Although G.C.M. 14407 was superseded by
Revenue Rluling 71-131, the analysis there remains wvalid, as
indicated by the reference to it in Revenue Ruling 77-261, 1977-2
C.B. 45. ' :
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Associate Chief Counsel (Technical)
Internal Revenue Service
Page 13

Based upon the reasoning in G.C.M. 14407, it should be held
that the income tax provisions of the Internal Revenue Code do
not apply to the Board, and that its income from both the lawyers'!
trust accounts and from the investment of funds on its behalf by
the Minresota State Treasurer is not subject to the federal
income tax. Indeed, the case for this result is stronger with
respect to the Board than it was with respect to state-owned
liquor stores, for the Board's activities will be of a more
purely covernmental nature than is the operation of retail stores
selling to the general public.

PROCEDURAL STATEMENTS

The St. Paul District Office of the Internal Revenue Service,
316 North Robert Street, St. Paul, Minnesota 55101, would have
jurisdiction over any income tax returns which would be filed for
the Court or the Board, but it is not contemplated that returns

'would_be filed for either.

To the best of the knowledge of the Court and its represen-
tative, John P. James:

(1) Neither the Court nor the Board has ever
filed a federal income tax return, neither is
related to any taxpayer within the meaning of
Section 267, neither is a member of an affili-
ated group within the meaning of Section 1504
and the identical issues involved in this
ruling request are not in any returns hereto-
fore filed.

(2) Neither the identical issues involved in this
ruling request, nor any issue similar thereto,
has been ruled on by the Service for the
Court or the Board, and neither has any pre-
decessor to which such a ruling could have been
issued.

Taxsayer's representative is not aware of any regulations,
court de:isions, revenue rulings, revenue procedures, legislation
or tax treaties contrary to the positions advanced herein on
behalf oI the Court.
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A lower of Attorney (Form 2848) and declarations relating to
deletiors and the facts set forth herein executed by the Adminis-
trator ¢f the Supreme Court of the State of Minnesota are enclosed
herewitl. Please, pursuant to said Power of Attorney, direct all
correspcndence, including the ruling, to the undersigned. 1If any A
questior arises with respect to this ruling request, or if additional
information is required, please call the undersigned. In addition,
in the event a question arises as to the issuance of any of the
rulings requested herein, the undersigned respectfully requests a
confererce at your earliest convenience prior to the issuance of
such a ruling.

John P. James




Statement Attached to Request to Internal Revenue
Service for Ruling as to Federal Income Tax Consegquences
>f Interest-Bearing Lawyers' Trust Fund Accounts

I hereby advise that no deletions need be made under
the provisions of Section 6110(c) of the Internal Revenue Code,
except tie name and address of the taxpayer in regard to the

" ruling r:quest made on behalf of the taxpayer.

Under penalties of perjury, I declare that I have
examined this request, including accompanying documents, and, to
the best of my knowledge and belief, the facts presented in
support >f the requested ruling are true, correct and complete.

Dated: farch , 1983

The Supreme Court of the State
of Minnesota

“ Laurence £. Harmon
Supreme Court Administrator

Name of ‘:axpayer for whom request for ruling is made:

The Supreme Court of the State of Minnesota
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Fom 2848 Power of Attorney and OMB No. 1545-0150
(Rev. October 1982) Declaration of Representative Expires 5-3085
D ™ P See separate Instructions
Power of At.orney
Taxpayer(s) name, identifyi 1g number, and address including ZIP code (Please type or print)
The Supreme Conrt of The State of M:Lnne scta J&r é‘f,?,
230 State Capi-:ol Fiie S
St. Paul, Minnasota 55155 —— :
hereby appoints (name(s), ( AF number(s), address(es), including ZIP code(s), Level i
and telephone number(s) o individual(s))* . ’ Receipt |
. ‘ Powers |
John P. James Blind T.
300 Roanoke Bu: lding Action
Minneapolis, M:nnesota 55402 Ret. Ind. ’

(612)343-2800

as attorney(s)-in-fact to re| resent the taxpayer(s) before any office of the Internal Revenue Service for the followmg tax matter(s)
(specify the type(s) of tax a 1d year(s) or period(s) (date of death if estate tax)):

Federal tax i
(Indivld;ral ec::r}é :te. etc.) (la“"o’“l";!‘,'gb:t';_) March 1983 (Datz‘:frge)a‘t’; ?f‘::&(t?h)t)
Andividual and. Coxporate .. ...z Ruling. Beguest re interest=bearing--
Incone trust.accounts

The attorney(s)-in-fact (or «(ither of them) are authorized, subject to revocation, to receive confidential information and to perform
any and all acts that the p incipal(s) can perform with respect to the above specified tax matters (excluding the power to receive
refund checks, and the pow: r to sign the return (see regulations section 1.6012-1(a)(5), Returns made by agents), unless specifically
granted below).

Sentct! copies of notices ard other written communications addressed to the taxpayer(s) in proceedings invoiving the above tax
matters to:

1 [T the appointee fi st named above, or
2 [ (ramesof notw ore than two of the above named appointees)

Initial here P .....coveveennnie. if you are granting the power to receive, but not to endorse or cash, refund checks for the above tax
" matters to: . '

3 [ the appointee fir st named above, or
4 [ (name of one (f the above designated appointees) b

This power of attorney revi kes all earlier powers of attorney and tax information authorizations on file with the Internal Revenue
Service for the same tax mitters and years or periods covered by this power of attorney, except the following:

(Specify to whom granted, date, and address inciuding ZIP code, or refer to attached copies of earlier powers and suthorizations.)
Signature of or for taxpaye: (s) ‘}
(If signed by a corporate ( fficer, partner, or fiduciary on behalf of the taxpayer, | certify that 1 have the authority to execute this
power of attorney on behalf >f the taxpayer.)

A&«w A«LMW Supreme Court Administrator

77778 gnature) (Titie, It applicable) (Date)
Laurence C. Harmon

[(] snatuu"e) (Title, it applicable) (Date)

*An organization, firm, or p. rtnership may not be designated as a taxpayer's represéntative. E

For Privacy Act and Paperw rk Reduction Act Notice, see page 1 of separate instructions, Form 2848 (Rev. 10-82)




Form 2848 (Rev. 1 -82) . Page 2
If the power of ittorney is granted to a person other than an attorney, certified public accountant, enrolied agent, or enrolied actu-
ary, the taxpaye r(s) signature must be witnessed or notarized below. (The representative must complete Part Il. Only representatives

listed there are ecognized to practice before the Internal Revenue Service.)

The person s) signing as or for the taxpayer(s): (Check and complete one.)
[] is/a e known to and signed in the presence of the two disinterested witnesses whose signatures appear here:

(Signature of Witness) (Date)

(Signaturs of Witness) (Date)

[T} appe ared this day before a notary public and acknowledged this power of attorney as a voluntary act and deed.

NOTARIAL SEAL
(Signature of Notary) (Date) (if required by State law)

4 D :claration of Representative '

Witi less:

| declare 11at | am not currently under suspension or disbarment from practice before the Internal Revenue Service, that
| am aware of Treasury Department Circular No. 230 as amended (31 C.F.R. Part 10), Regulations governing the practice of
attorneys, certii ed public accountants, enrolled agents, enrolled actuaries, and others, and that | am one of the following:

1 a memt 2r in good standing of the bar of the highest court of the jurisdiction indicated below;

2 duly qui lified to practice as a certified public accountant in the jurisdiction indicated below;

3 enrolled as an agent pursuant to the requirements of Treasury Department Circular No, 230;

4 a bona f je officer of the taxpayer organization;

5 a fuil tin e employee of the taxpayer;

6 a memt 2r of the taxpayer’s immediate family (spouse, parent, child, brother or sister);

7 afiducia y for the taxpayer; i

8 an enrol ed actuary (the authority of an enroiled actuary to practice before the Service is limited by section 10.3(d)(1) of
Treasury Deparl ment Circular No. 230);

9 Other (s pecify) »
and that | am ai thorized to represent the taxpayer identified in Part | for the tax matters there specified.

Designat on Jurisdiction
iz (State, etc.)
(Inseu}r:%praob%r‘;! '?;sr;;’ mber af Enroliment Signature Dats

Card Number

1 Minnesota

R US, GOVERNMENT PRINTING OFFICE : 18R2-~0-~363-163 E.l #52-1074487
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... EXHIBITA A
. I STATE OF MINNESOTA sSUPREME COURY

IN SUPREME COURT FILED
NO. A-8 o
DEC 27 1982

e . T S A N

JOHN McCARTHY

"IN THE MATTER OF THE PETITION

OF THE MINNESOTA STATE BAR CLERK
ASSOCIATION, a corporation, ORDER AMENDING CODE OF
for Amendment of DR 9-102 and ) PROFLSSIONAL RESPONSIBILITY
9-103, and to enact a new LA -

DR 9-104 of the Code of Pro- TRUST FUNDS, AND
fessional Responsibility Re- ESTABLISHING LAWYER TRUST
lating to Trust Funds, and ACCOUNT BOARD

for Establishment of a Lawyer
Trust Account Board.

Nt Nt M el N N s N i e S S

L R . T S S P S

WHEREAS, in the summer of 1981, the Minnesota State Bar
Association ("MSBA") appointed a special Committee on In-
terest on Lawyers' Trust Accounts to analyze and make recom-
mendations to the MSBA Board of Governors as to the possible
use of interest to be earned on client trust account balances

and the method of implementation of any such uses; and

" WHEREAS, that Committee prepared a final report con-
taining recommendations which were, except for minor re-
visions, approved by the Board of Governors of the MSBA on

March 27, 1982; and

WHEREAS, the report and recommendations of the MSBA Com-
mittge were, after due notice to the membership, presented
for consideration by the delegates and members -of the MSBA at
its annual convention assembled on June 19, 1982, and after
debate, approved by a voice vote of the members in at-

tendance; and




.
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WHEREAS, pursuant to{ihe QPProvEl obtained af the MSBA
annual convention, the MSBA filed a petition with this court
on July 1, 1982, requesting that the court amend the Code of
Professional Responsibility o provide for a mandatory pro-
graﬁ relating to Inte;est on Lawyers' Trust Acfounts in the
State of Minnesota and providing for the establishment of a

- new Lawyer Trust Account Board to administer the program; and

WHEREAS, after due published notice in Finance and Com-
merce, St. Paul lLegal Ledger and Bench and Bar, this court
set a. hearing on the MSBA petition before the court on

October 8, 1982; and

WHEREAS, various parties, including representatives of
the MSBA, and others, appeared to present their views per-
sonally to the court sitting en banc at the public hearing
held on October 8, 1982, and the Court now having given due -
consideration to the proposals contained in the MSBA peti-
tion, and having considered legal briefs and correspondence
from various persons, and the presentatibns by all interested

parties desiring to be heard;

NOW, THEREFORE, 1IT 1S HEREBY ORDERED that, effective
July 1, 1983, Disciplinary Rules 9-102, 9-103 and 9-104 of
the Code of Professional Responsibility be adopted as follows

[new material underscored; matter to be deleted lined out]:




v

DR 9~)102 PRUSERVINC LDENTITY OF FLXDS ANL PRUFEKTY OY A CLIENT

(A) All funds of clientn paid to 8 lawyer or lav firm ether-than
sdvancen-for-costa-and-expenses; shall be deposited in one or
more fdentifiahle bamk tontcerest boaring trust accounts matnratned
tn-the-stare-kn-which-the-iaw-olFiec-is-silruared os_ser forth n
DR _9-103. and No funds belonging to the lawyer or law firm shall
be deposited therein except as follows: " :

(1) Funds of the lavyer or lav firm reasonably sufficient to
pay bank gervice charges may be deposited therein,

(2) Fumls bnlonging in part to i elicot and in
part presently or potentially to the lawyer or law
firm must be deposited therein, but the portion
belonging to the iawyer or law firm may be with-
drawn when duc unless the right of the lawyer or
law firm to reecive it is disputed by the elient, in
which event the dispuled portion xhall not be
withdrawn until the dispute is finally resolved.

(B) A tawyer shali:

(1) Promptly notify a client of the recvipt of his
funds, securitics, or other properties.

(2) Jdentify and lahiel sccurities and propertics
of a clicnt promptly wpon revcipt and plaee them
in & safe deposit box or other place of sulekecping
as soon as practicable.

(3) Maintain complete recards of all funds, sccu-
rities, and other properties of & clionl eoming into
the possession of the liwyer and remider appropric
ate accounts to his elient regarding them.

(4) Promptly pay or deliver to the client as
requested by u client the funds, securities, or other
properties in the possvssion of the lawyer which
the client is entitied to receive.

DR $-103 INTEREST BEARING TROST ACCODNTS

.(A) Each trust asccoun: referred to in DR 6-102 ghall be an
T t ne trust account in a nk, savings bank, trust
npan savinps and loan association, savinps associarion
redit union, or federallv repulated investmen: conpanv selected

by e lavyer in the exercise of ordinary prudence,

(B) A lawver who receives client funds shall maintain & pooled
interest bearing trust account for deposit of client funds that
are nominal in amount or expected to be held for a short period
of time. The interest accruing on this account, net of any
transaction costs, shall be paid to the Lawyer Trust Account
Board established by the Minnesots Supreme Court.

(C) Al]l client funds shall be deposited in the account specified
in subdivision (B) unless they are deposited in:

1 azat nterest bearing trust sccount for the

particular client or client’s matter on which the interest,
perof anv transacrion gosts, will be paid to the client: or

t st a t t ount with untin
Y nToV T nt t aed h
ans ’ (4] nt th t ” tion
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n est which the funds wou n durin
st tab ing sand adninistering the account

f the lavver’s services: and

(3) The capabiliry of financial institutions described in

v n [ lculare and pav interpst to individual

sliencs,
DR 9~lOZi REQUIRED BOOKE AND RECORDS; REQUIRED CERTIFICATL

(A) Every lavyer engaged in private practice of law sghall
maintain or csuse to be maintained on a current basis books and
records sufficient to demonstrate income derived from, and
expenses related to, his private practice of law, and to
‘establish compliance with DR $-102 and DR 9-103. The books and
records shall be preserved for at least six years following the
end of the taxable year to which they relste or, as to books and
records relating to funds or property of clients, for st least
six years after completion of the employment to which they
relate.

(B) Every lawyer subject to DR 9-1084(A) shall certify, in
connection with the annual reneval of his registration and in
such form as the Clerk of the Supremse Cour: may prescribe that he

or his lav firs maiotains books and records as required by DR 9~
1034(A). :

¢ e —————- s et mae s s eme e
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IT 1S HERERY FUR'I'HER ORDERED theat, effective July 1,
1983, there is hereby created under supervision of this

Supreme Court & new Lawyer Trust Account Board with its .

initial Rules to be as follows:

RULE 1., COHPOSITION

The Lawyer Trust Account Board shall consist of six lavyers
having their principal offsces in this state, three of whom the
Minnesota State Bar Association msy mominate, and three public
menbers resident 4in this state, all appointed by this Court to
three~year terms except that shorter terms shall be used vhere
pecessary to assure that one~third of all terms expire each
February lst. No person may serve more than two three~year

' terwms, in addition to any initial shorter term.. ’

RULE 2. POWERS AND DUTIES

(a) Ceneral. The Board shall have general supervisory
authority over the administration of these Rules.

(b) Receipt and investment of funds. The Board shall receive
funds from lawyers’' interest bearing trust sccounts and make
appropriate temporary investments of such funds pending
disbursenent of thex.

(c) Disbursement of funds. The Board shall, by grants and
appropristions it deems appropriate, disburse funds for the tax
exenpt public purposes which the Board may prescribe fron time to
time consistent with Internal Revenue Code Regulations and
rulings, including those under Section 501 (c)(3). .

(d) Records and reports. The Board shall maintain adequate
books and records reflecting all transactions, shall report
quarterly to the Court, and shall report annually to the
Minnesota State Bar Association and to the pudlic.

RULE 3. OFFICERS

(a) Chairperson. The Board shall select a Board member o
serve as Chairperson at the pleasure of the Board.

(b) Other officers. The Board may elect other officers as 1
deems appropriate and may specify their duties. :

RULE 4. DIRECTOR

(a) Appointment, The Board may appoint an Executive Director
to serve on a full or part time basis at the pleasure of the
Board and to be paid such compensation as the Board shall fix.

(b) Duties. The Director shall be respoasible and accountable
to the Doard for the proper administration of these Rules.

(c) Services. The Director may employ persons or contract for-
services as the Board may approve. .

«5.
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RULE 5. COMPENSATION AND EXPENSES

The Chairperson and other members of the Board shall serve
without compensation but shall be paid their reasonadle and
necessary expenses incurred in the performance of their duties.
‘Al) expenses of the operation of the Board shall be paid fros
funds the Board receives fros lawyers’ interest bearing trust
accounts.

RULE 6. DISPOSITIOR OF FINDS UPON DISSOLUTION

If the Lavyer Trust Account Board is discontinued, any funds
then on hand shall be transferred to its siccessor state agency
" or organization qualifying under Internsl Reveoue Code section
501 (c)(3), 1f any, for distribution for the purposes speciffed
under Rule 2 or, &{f there s mo successor, to the general fund of
the State of Minnesota.

RULE 7. SUPPLEMENTAL RULES

The Board may make snd adopt rules not incopsistent with these
Rules to govern the conduct of its business and performance of
its dstfes.




To assure that the program authorized by these rule chaﬁges
will be ready for implementation on July 1, 1983, the effective
date of this order,

IT IS HEREBY FURTHER ORDERED:

(a) That by April 30, 1983, the MSBA will report

to this court as to compliance of the program with

governmental regulations including the approval of the

Board of Governors of the Federal Reserve System;

(b)  That by April 30, 1983, the MSBA will report

to this court on the status of administrative procedures

that may be necessary to implement the program; and’

. (c) That the MSBA take such action deemed appropri-
ate to it to publicize to all the lawyers of the state ”
prior to July 1, 1983, the manner in which the Interest on
Lawyers Trust Accounts program will function.

Dated: December 1%, 1982.

BY THE COURT

e P




o o EXHIRIT B '

. NO. A-8
STATE OF MINNESOTA
IN SUPREME COURT

---------------

IN THE MATTER OF THE PETITION
OF THE MINNESOTA STATE BAR
ASSOCIATION, a Corporation,
for Amendment of DR 9-102 and
§-103, and to enact a new

DR 9-104 of the Code of Pro-
fessional Responsibility Re-
lating to Trust Funds, and
for Establishment of a Lawyer
Trust Account Board.

" MEMORANDUM OPINION

N Nt N Nt N N Yo Nl Nt sl i’ st

---------------

This administrative proceeding was commenced by a peti-
tion on behalf of the Minnesota State Bar Association
'(“MSBA") seeking amendments to the Code of Professional Re-
sponsibility as applicable in the S;ate of Minnesota and pro-
viding for the establishment of a Lawyer Trust Account Board.
The petition ‘addresses itself essentially to the provisions
of Disciplinary Rule 9-102 of the Code of. Professional
Responsibility as it pertains to the maintenance of the funds
of clieﬁts in identifiable bank accounts, ife., lawyers'
trust accounts. Traditionally, such funds have been held in
trust by lawyers in a non-interest bearing checking account.
This practice developed because of the géneral unavailability
of interést-bearing demand accounts. However, as a matter of
Apractice, individual sums of clients' money which are capable
of generating significant amounts of interest are often
deposited by lawyers in interest bearing savings accounts
with the interest earned thereon, less the costs of main-
taining the account, paid over directly to the client or

credited to the client's account. In most cases, however,

e
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client funds aré small in amoupt or held for brief periods
and thus are presently maintained by each lawyer or law fimm
in its own so-called "pooled" non-interest bearing checking
account. All client funds of a particular lawyer or law firm
are deposited in such an account because such funds. can be
withdrawn for any one client's account upon demand consistent

with the directions of the client.

In the summer of 1981, the Board of Governors of the
MSBA appointed a special Committee on Interést on Lawyers'
Trust'Accounts to examine the impact of recent developments
in banking law and computer technology which might make it
possible to have interest accrue on accounts in which client
trust funds were kept. That Committee, comprised of nine
lawyers representing various types of law practices and
geographic areag in the state, and three public members, was
also chafged with the responsibility of analyzing and making
recommendations to the Board of Governors of the MSBA with
respect to tﬂe appropriate use of interest that might be

earned on deposits in lawyers' trust accounts.

The Committee prepared an extensive report which was
submitted to the Board of Governors of the MSBA for con-

sideration. With minor revisions, the Board of Governors ap-

proved the report and referred the recommendations to the

state convention of the delegates and members of the MSBA.
At the General Assembly session of the convention on June 12,
1982, the recommendations of the Committee report were ap-

proved by the MSBA convention.

In its report the MSBA Committee concluded that the

practice in Minnesota of placing client funds in ordinary:

-2-
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checking accounts where tey wodld not draw intereét was no

longer sensible. There appeared to be a practical wvehicle

for recovering interest on such accounts through the advent
of the negotiable order of withdrawal ("NOW") accounts

generally available in Minnesota.

The experien&e in the Austrialian states and in the
Canadian provinces, and now in several states in the United
States, has demonstrated that interest on nominal deposits in
trust accounts and on larger deposits held in trust for only
a short period of time can be effectively captured and not
lost if deposited into a lawyer's "pooled" checking account
which pays interest. Ofganized bars in various Australian
states and in the Canadian provinces were first to establish
programs, first voluntary and now mandatory, that demon-
. strated the logic of capturing interest which cannot economi-
cally or practically be identified or paid to specific
clients and allowing the interest to be used for various law-
related, public purposes. See England and Carlisle, History
of Interest on Trust Accounts Program, 56 Fla.IB.J. 101, 102
(1982). '

Several states have already taken action to provide for
the handling of client trust funds in this manner.  Leading
in this effort in the United States has been the State of
Florida. 1In that state, the Florida Supreme Court in 1978
approved of such & program. In re Interest on Trust
Accounts, 356 So.2d 799 (Fla. 1978). Tberegfter. in order
_to comply with various requirements of the Internal Revenue
Service ("IRS"), the'program in Florida was revised in cer-

tain respects. See Natter of Interest on Trust Accounts,

372 S0.2& 67 (Fla. 1979); 402 So.2d 3B9 (Fla. 1981). A voluntary

-3-
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program has now also been adopted by the Supreme Court of
Idaho. Both voluntary and mandatory plans are also under

consideration in other states at the present time as well.

In the State of California a mandatory program was en-

acted by legislation. See §§ 6210-6228 of Calif. Business

- and Professions Code. This Court has been advised that the

California State Bar Association is presently in the process
of promulgating regulations that would govern the procedures
under the California mandatory interest on trust accounts

program for all lawyers in the California integrated bar.

.The State of Maryland has likewise proceeded via the

legislative route with a voluntary plan. See 1982 Md. Laws

chs. 829, 830, codified at Md. Ann. Code art. 10, § 44 (1982).

Following its study and analysis of these and other in-
terest on lawyers' trust account ("IOLTA") programs, the MSBA
Committee recommended that where the amount of interest which
client funds would earn during the period they are on depqsit
would exceed the cost of establishing and administering the
account, including bank service charges and the cost of the
lawyer's services, such funds should be méintained in a
separate interest bearing trust account for a particular
client or client matter with the interest, net of any trans-
action costs, to be paid or credited to the client. We agree
with that recommendation since we believe that when larger
sums of interest are involved that can more than cover admi-
nistrative costs, bank fees and the like, such deposits
should not lie idle but should draw inférest for the benef}g

of the client..

by~
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The MSBA has demonsttated ‘to this Court, however, that
the relatively small amounts of interest to be earned on’
small deposits and on larger deposits held in trust for only
a short period of time do not permit or warrant the estab-
lishment of a separate interest-bearing savings account for
each of such deposits. The administrative costs of setting
up such_an account, accounting foi such interest on-a client-
by-client basis, filling out the required IRS and state tax
forms for taxing authorities and for the clients,1 together
with the c&st of the lawyer's services in administering such
accounts, present quite & different situation. Ve:therefpre
conclude that under these circumstances, a pooled interest-
bearing checking accbunt from which client funds can be with-
drawn on request and without delay is appropriate for éuch
client funds. Since it is not possible as a practical matter
to credit the interest to individual clients, we approve of
the proposed concept of allowing such funds to be used for
tax-exempt puhlic purposes rather than to allow the interest

to be lost.

We recognize that a question immediately arises as to
how the attorney will determine which client funds are to be
deemed "nominal in amount" or "held in trust for only a short
period of time" so as to be placed in thé pooled account. We

also recognize that an attempt could be made to define such

" controlling terms, thereby removing entirely the judgment of

individual lawyers who will be required to make such deci-

sions. However, the new DR 9-103 which we have this date

1 The court is aware of the 10% withholding of interest re-
gquirements of the new Tax Bquity and Fiscal Pesponsibility Act,

Pub., L. No. 97-248, § 301 (codified at I.R.C. §§ 3451-3456 (1982)),
to become effective July 1, 1983. Such reguirements would further

complicate the paperwork and administrative burden involved in
handling such accounts.
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approved provides, in subparég:aph (D), the criteria for the
lawyer to use in making a judgment as to whether the client
funds sﬁould be placed in the lawyer's pooled account with
other similar client funds, or placed in .a separate interest
bearing savings account. We believe that setting out the
general factors to be applied by lawyers in their best judg-
ment is a better approach than developing specific defini-
tions where the various parameters of administrative costs,
bank fees, current interest rates and other influencing
factors fluctuate or change from time to time. We therefore
choose.to follow the approach of the Florida Supreme Court
which concluded that the determination of whe;her or not a
client's funds are "nominal in amount" or "to be held for a
short period of time" should rest exclusively in the sound
Jjudgment of each attorney or law firm, and that no charge of
ethical impropfiety or other breach of professional conduct
should attend an attorney's good faith exercise of judgment
in that regard. See Matter of Interest on Trust Accounts,
402 So.2d 38§ at 394 (Fla. 1981). We likewise emphasize, as
‘did the Florida Court, that the test must be the good faith
judgment made by the attorney at the time the funds are re-
ceived and deposited, and not as a result of hindsight re-
examination based on how lohg the funds did in fact actuaily
remain on deposit. Id. at n.l4. Obviously, an extreme
violation of a lawyer's fiduciary duty to place a client's
funds in a separate account for that client at interest
apounting to gross neglect of a clients' funds would provide

a basis for professional discipline.
Some have urged that the Court adopt an IOLTA prbgtam
that is voluntary rather than mandatory, i.e., that indivi-

dual lawyers and law firms be given a choice as to whether to
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participate or not in such & program. The MSBA committee
felt strongly that if a ﬁrogran is to be adopted, it should
be applicable to all Minnesota lawyers in order to accomplish
its purpose. The membership of the MSBA approved that recom-

mendation at the MSBA convention. Moreover, in a communica-

tion to the MSBA from the Director of the Florida 1OLTA pro-

_gram, the Florida Director strongly urged that such a pro-

gram,oif adopted in Minnesota, be mandatory so. as best to
benefit the public through the additional funds that would be
available for public purposes. We have concluded that, under
all the circumstances, the MSBA's recommendation of a man-
datory program should be adopted since the participation of
all lawyers in this state will benefit the public at large to

the maximum extent.

in some state jurisdictions, the subject of the consti-
tutional base for an IOLTA program has been raised. This has
been done in the context of the Fifth Amendment of the U.S.
Constitution's protection of private property from a "taking"
without just compensation. (See also Minnesota Constitution,

art. 1, § 13.)

Another issue that has been raised in other jurisdic-
tions is the Fifth Amendment's protection against deprivation
of property without due process of law. (See also Minnesota
Constitution, Art. 1, § 7.) We do not find that under the
circumstances here the client has any "oroperty" that is
being taken without compensation or without due process of
law under either the Fifth Amendment of the U.S. Constitution
or under Article 1, §§13,7 of the Minnesota Conétitution..
See Matter of Interest on Trust Accounts, 402 So0.2d 389 at
395 (Fla. 1981). There simply is no ﬁproporty" now in exis-

tence that would be taken.
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yvers' Trust Accounts programs. The MSBA has urged that a
‘ -

Board, operating under the jurisdiction of this Court, which

has public members as well as lawyers, would best serve the

public purposes for which the Board would be created. This

1w L SIiSaEiCl 20810 WOLALU VA8 L0 Cuilalc LiCiallial 2L icaes

in the.funds earned under the IOLTA program. We adopt that
approach and do so having in mind that the purposes for which
the funds generated by the progr#m would be used will, as
recommended by the MSBA, initially be limited to that of
legal aid to the poor, law-related education, and projeécts to
improve the administration of justice, to tﬁe exXtent the same
are consistent with the Internal Revenue Code and regulations
promulated thereunder. See England and Carlisle, supra, 61

Fla. B.J. 101 at 103.

At the present time there are certain statutory and
regulatory restrictions on the wuse of 'NOW accounts.
Generally, such accounts may not be used by professional
associations incorporated under Minnesota Law. These are a
common form of law firm organization today. There are ex-
ceptions to the NOW account restrictions, however, when the
on such ac-
counts rests in tax-exempt organizations which use the funds
for charitable purposes consistent with the Internal Revenue
Co@e and regulations of the IRS. It was on this basis that
-the Florida Bar Association received an opinion from the
General Counsel of the Board of Governors of the Federal
Reserve  System, dated October 15, 1981, reprinted in Middle-

brooks, The Interest on Trust Accounts Program, Mechanics of its

Operation, 56 Fla. B.J. 115, 116-17 (1982), authorizing finan-
cial institutions in Florida to make NOW accounts available to
law firms and attorneys in that state, regardless of their form
of business organization, since the interest would inure to

the benefit of an organization operated for charitable pur-
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poses. We recognize thatva similar administrative approval
may be necessary for the program which we hereby approve in
Minnesota. There may be other aspects of the program which
we here adopt which need to be approved by, or cohsidered by,
other administrative agencies or governmental departments.
It is for that reason that our order approving the program
recommended by the MSBA provides that fhe IOLTA program not
be effective until July 1, 1983. During the intervening
time, the MSBA will have the opportunity to lay the ground-
work for implementing the program. We contemplate that ap-
propriate interest-bearing accounts will be conveniently and
reasonably available to lawyers throughout the state and that
the MSBA will work co-operatively with financial institutions

to work toward that goal.

We also are of the view that, as with any new program
that breaks with the traditional practices of lawvers, there
should be time permitted for the MSBA even further to publi-
cize the program and to explain to all the lawyers in the
State of Minnesota, and to the public, how the program wiil
operate. For example, some opposition to the IOLTA program
here adopted has been expressed on the grounds that it may
require more paperwork and additional administrative burdens
and costs for lawyers.' It has been represented to the Court
by the MSBA that thé experience in Florida and in British
Columbia has demonstrated that such is not the case. Since
it is contemplated that the financial institutions will
handle the computation of the interest, provide the lawyers'
Trust Account Board and the lawyer with the pertinent ipfor-
mation, and pay over the interest to the Board, net of trans-
action costs, we see little change in the handling of trust

accounts by lawyers in Minnesota under the new program from
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how ihey handle their trust accounts at the present time.
However, to the extent thgi any $rob1ems arise in the prepar-
ation for the date of implementation, such problems should be
reported by the MSBA to this Court so that such probleﬁs

might be appropriately addressed.
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