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Purple Spotify Billboards Suggest That 
Prince's Music Will Be Available on 
Major Streaming Service by Grammy 
Night 
1/30/2017 by Jam Aswod 

f ’1 a 

(‘ourtesy Photo 

Purple Spotify ads, which seem to confirm that Prince music will be available on major streaming 
services soon, appeared in New York's Union Square subway station on the morning ofJan. 30, 

2017. 

http://www.billboard.com/articles/news/7670038/prince-purple-spotify-billboards-streamin... 1/30/2017
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The buzz about Prince’s musicb‘e‘i‘n’g wid'e‘iy‘re‘i’ease‘dTO‘strea m‘ingServi'Ce‘Si'n‘ti’m‘e‘T’or'W‘ 

the Grammys got louder on Monday morning, as a series of purple ads bearing the 
Spotify logo -- and only the Spotify logo — appeared in New York’s Union Square subway 
station on Monday morning. 

While L. Londell McMillan -- who along with Charles Koppelman is a special 

entertainment adviser to Prince's estate -- told Bil/board last week that such a deal was 

not confirmed and still might not happen in time for the Grammys, the ads seem to be 

a display of confidence on the part of Spotify. And while much of Prince's later catalog 
remains in varying degrees of legal limbo, sources tell Bil/board that the artist's Warner 
Music catalog, as well as his publishing, are on solid footing to be streamed. 

Reps for Spotify, Apple Music, Warner Music and the Prince estate either declined 
comment or had not responded to requests for comment at press time, but a sources 
close to the situation confirm to Billboard that both Spotify and Apple Music are on 

board to launch at least some of Prince's Warner catalog in time for the Grammys. 

Bil/board will have more on this situation as it develops. 

THE GRAMMY AWARDS 
VIEW THE COMPLETE COVERAGE HERE ON BILLBOARD.COM 

SHARE THIS: 

f 39* I! 

v COMMENTS 

© 2017 Billboard. All Rights Reserved. 

Terms of Use Privacy Policy About Our Ads Advertising 
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PRINCE

Prince's music may soon be unlocked on 
Spotify and other streaming sites
Latest ads and industry reports suggest an online deal has been 
struck. 

By Chris Riemenschneider (http://www.startribune.com/chris-riemenschneider/10645796/) Star 
Tribune 

JANUARY 31, 2017 — 10:19PM 

Once way ahead of the curve when it came to distributing his music on the internet, 
Prince probably will join the 21st century again when his classic albums become 
available on popular streaming services such as Spotify, Apple Music and Google Play 
later in February.

No official announcement has been made, but new purple Spotify ads on subways and 
billboards around New York and London — along with unnamed sources in Billboard 
and other industry publications — are hinting at a new online availability of the late 
Minneapolis rock legend’s catalog in time to tout it during the Grammy Awards on Feb. 
12, where he will be remembered in an all-star tribute.

Spotify last fall said it had 40 million paying subscribers and more than 100 million 
total users.

“While much of Prince’s later catalog remains in varying degrees of legal limbo, sources 
tell Billboard that the artist’s Warner Music catalog, as well as his publishing, are on 
solid footing to be streamed,” Billboard reported.

In the year before his death last April, Prince struck a deal to give Jay Z’s company Tidal 
exclusive streaming rights.

However, the deal has been contested in recent months by Prince’s estate handlers and 
his old label Warner Bros. as not a long-term contract. Tidal itself has been in flux, too. 
Earlier this month, Sprint bought up one-third of the company, which has failed to catch 
on as well as Spotify and Apple Music have.

The scarcity of Prince’s classic ’80s and ’90s songs for Warner Bros. — including “Purple 
Rain,” “Let’s Go Crazy,” “1999” and “Raspberry Beret” — may have been a good thing for 
his estate in the months immediately after his death, since it drove up sales of CDs, vinyl 
LPs and digital album downloads.

Prince wound up selling more records than any other artist in 2016, with 2.2 million 
albums sold. But he did a lot of sales online, too, with more than 1 million digital song 
downloads and 200,000 digital album sales via sites like iTunes and Amazon just in the 
first day after his death — proof that younger and/or more digitally focused listeners 
want his music just as much as the old-schoolers.

Digital streaming rose 76 percent in 2016, the first year streaming surpassed digital 
downloads with more than 250 billion streams counted.

chrisr@startribune.com 612-673-4658 ChrisRstrib

(http://stmedia.startribune.com/images/ows_14858872025964
A S S O C IA T ED  P RE S S

A scene from the 1984 Prince movie “Purple 
Rain.”

10 ARTICLES EVERY 30 DAYS > SUBSCRIBE (HTTPS://USERS.STARTRIBUNE.COM/PLACEMENT/6/ENVIRONMENT/3/SIGN-UP/START) FOR MORE LOG IN

(HTTPS://USERS.STARTRIBUNE.COM/MEMBER_CENTER) 
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Prince’s top songs to hit streaming services night 
of Grammys 

Gully Imam!) 

Prince's most popular songs are set to rock most streaming services beginning Feb. 12 —— the night of the Grammy Awards. a music insider 

xold The Post on Monday. 

For the first time in 19 months, Prince‘s Warner Music Group albums — including hits like “Let's Go Crazy," "Purple Rain" and "When Doves 

Cry" — will stream on Apple. Spotify. Pandora. Google Play, Deezer and other outlets. the insider confirmed. 

The Warner songs are currently available only on Jay Z’s Tidal service. 

Prince pulled his music from all streaming services in July 2015 — nine months prior to his death on April 21. For the last nine months, his 

estate has been working on deals to return the Purple One‘s music to the various streaming services. 

”The switch gets turned on for everybody during the Grammys." the insider confirmed. 

http://nypost.com/2017/01/3 O/princes—top-songs—to-hit—streaming-services—night-of—grammys/ 2/4/2017
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Deals for Prince’s music outside of his Warner contract, including thousands of unreleased songs presumed to be in his much-discussed 

“vault." are still being negotiated. sources said. 

Although there has been much speculation surrounding Apple Music as a potemial Prince streamer, Spotify seemed to have tipped its hand 

by posting ads in the New York City subway on Monday that featured its logo against a distinctly Prince-purpIe backdrop. 

Adding to Prince fever Is speculation that a Grammy tribute will include performances by Bruno Mars, Rihanna and The Weeknd. 

Prince’s estate has sued Tidal. claiming its use of Prince songs violates its 90-day agreement. 

FILED UNDER APPLE MUSIC. GOOGLE, GRAMMYS, MUSIC STREAMING, PANDORA, PRINCE, SPOTIFY, TIDAL 

NEVER MISS A STORY 
Get The Post delivered directly to your inbox 
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From: S‘wev, Jordan W. 
Sent: Tuesday, January 31, 201? 12:15 PM 

To: Egg,moerkeffistimsormom; Joseph J‘ Cassioppx’ (JQgflgpflQffl‘gfia) 
Cc: Hoffman, Christopher P4 

Subject: Prince/'dal 

Katie and Joe — 

Numerous press reports. over the past several days indicate that Prince's music will be available for streaming on one or 
' ' ‘ ' 

r i m wrllin to re uest that ou confirm on behalf of the 

We \ook fomard to your prompt 
response. In the meantime. all of my ciients' rights and remedies are reserved. Thank you. 

Jordan W. Siev. Esq. 
Reed -. - 

' LLP 
599 Lexington Avenue 
New York, New York 10022 
212.205.6085 
[sievfijreedsmim com 
Fax 212.521.5450 
Bio: http:flwww.reedsmithcorm’jordan siev!
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1 . 
-. - 

Reedfimllh mLe:::so:252;;: 
New York, NY 10022-7650 

Jordan W. Siev 
. 

_ 
Te\+1212 5215400 

Dlrec_t-t_one. +1 212.205 6085 Fax +1 212 521 5450 
Email. JSIeV@reedsmIth.com reedsmith.ccm 

Februaly 1._ 2017 

By Electronic Mail 

Joseph J. Cassioppi 
Fredrikson & Byron. PA. 
200 South Sixth Street, Suite 4000 
Minneapolis, MN 55402-1425 

Re: TIDAL Digital Streaming Rights Regarding Prince Rogers Nelson 

Dear Joe. 

As you are aware. we represent Aspire AB, WiMP Music AS and Project Panther Ltd. 
(collectively. “TIDAL‘H. We write further to my call to you this morning. as well as my email of 
yesterday wherein we re nested that 011 confinn. on behalf of the estate of Prince R0 ers Nelson the 

You have not yet responded to our re nest for 
In Olmatlon. Accor m 

_ 
._ we wnte t0 {emu} ast 01' future action b the Estate 

will be the subject of immediate action by TIDAL. 

As we repeatedly have made y011_._ on behalf of Comerica Bank & Tmst NA. “Comerica” . as 

well as Comerica’s l‘edecessor. Bremer Trust. N.A.. aware, 

Moreover: 

:BLI DHHBI o ATHENS o EELIINIS o BENTURY CITY I was!) 0 DUBAI I FRMKFIJRT o HUME KDIIE o HEIIJSTDN o KAZAKHSTAN a LONDON 6 L05 MGELES o MUNICH 0 NEW YORK o PARIS 
PHILADELPHIA o FnTsBuRGH o FRINCFICM calcium)": 0 SAN FRMEISEEI I SHANGHAI o SIIJEEIII VALLEY o SINGAPORE o Tvsnus 6 WASHINGTON, I1: 6 WILMNGTON
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Joseph J. Cassioppi RBBdsm i [J h 
February 1, 2017 
Page 2 

In sum, to the extent Comerica, on behalf of the Estate or BIemeI before it 

, its actions constitute a breach of . In such event, TlDAL will not 
esflate to immediately assert claims for, among 0 er gs, rear: of contract, unjust enrichment, and 

injunctive relief, as well as direct claims against Comerica and/or Brewer for what amounts to a 

knowing breach of — — especially in light of yesterday’s ruling by the Minnesota 
Probate Court in the matter styled In re: Estate of Prince Rogers Nelson (No. 10-PR—16-46), holding that 
the Petitioners have adequately and fully stated a claim to and interest in MI. Nelson’s Estate. 

Please provide us with continuation that the Estate has not undeflaken and is not undertaking 
any actions in contravention of TlDAL’s rights as outlined herein by 12:00 p.m. EST tommrow, 
Februaly 2, 2017, or TIDAL will have no choice but to conclude that the Estate has breached and/0r has 

no intention to honor its commitments to TJDAL, and TlDAL therefore will take immediate action 
thereon. 

All of TEDAL’S rights and remedies expressly are reserved. 

Very tmly yams, 

/s/ Jordan W. Siev 

Jordan W. Siev 

JWS:sa
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February 2, 2017 

Jordan W. Siev 
Reed Smith LLP 
599 Lexington Avenue 
New York, NY  10022-7650 

Via email to jsiev@reedsmith.com 

 
Re: Requests for Confidential Business Information 

Dear Mr. Siev: 

We received your January 31, 2016 email and February 1, 2017 letter to my partner, Joe 
Cassioppi, requesting confidential business information relating to the Estate of Prince Rogers 
Nelson (“Estate”).  In particular, you requested information regarding exploitation of the Estate’s 
musical assets. 

As I’m sure you know, Judge Eide denied your clients’ request for information regarding the 
Estate’s confidential business activities in his January 31, 2016 Order.  Specifically, Judge Eide 
ruled that “[d]isclosure of confidential business information regarding exploitation of the 
Estate’s musical assets could hamper the Special Administrator’s or Personal Representative’s 
administration of the Estate, negatively impact business negotiations, and ultimately impact the 
value of the Estate.”  Order at 8.  Judge Eide also denied your clients’ request for “advance 
notice of any agreements or business dealings” relating to the Estate’s musical assets.  Id. at 4, 8. 

Your continued requests for confidential information contradict Judge Eide’s Order.  The Estate 
has no obligation to answer questions regarding the Estate’s confidential business, and 
respectfully declines your request for such information.   

Sincerely, 
 
/s/ Lora M. Friedemann 
 
Lora M. Friedemann 
Direct Dial:  612.492.7185 
Email:  lfriedemann@fredlaw.com 
 
cc: Comerica Bank & Trust N.A. 
 Joseph J. Cassioppi 

10-PR-16-46 Filed in First Judicial District Court
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From: Siev, Jordan W. [magI§O:JS§ev-’é‘.-Reed5mith.CGm] 

Sent: Thursday, February 02, 2017 2:4? PM 

To: Friedemann, Lora 
Cc: Cassioppi, Joseph; Hoffman, Christopher P. 

Subject: RE: Please see attached 

Lora, 

Thanks for this. We understand your letter to say that the Estate, as counter-party to an agreement with Tidal, refuses to 
let Tidal know whether it has breached or intends to breach that agreement Please let me know if our underslanding is 

correct so that we may present it accurate‘y to the Court. 

Jordan W. Siev, Esq. 
Reedhriaéih LLP 
599 Lexington Avenue 
New York, New York 10022 
212.205.6085 
fsiev@reedsmith. com 
Fax 212.521.5450 
BIO: http:ww.reedsmithfiomiiordan sievl 

From: Friedemann, Lora [maiIto:Ifriedemann’di'fredlawcom] 
Sent: Thursday, February 02, 2017 12:37 PM 

To: Siev, Jordan W. 
Cc: Cassioppi, Joseph 
Subject: Please see attached
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Lora M. Friedemann 
Chair, IP Division 

Fredrikson & Byron, P.A. 
200 South Sixth Street, Suite 4000 
Minneapolis, MN 55402-1425 
Direct Dial: 612.492.7185 
Main Phone: 612.492.7000 
Assistant: 612.492.7702 

Find me 71¢ 
" 

.1 '7 Marinaswa’s i-sean! [HM/gangr- {fiexi‘mnw 

Iii: 
This E-mail, along with any attachments, is considered confidential and may well be legally privileged. If you have 
received it in error, you are on notice of its status. Please notify us immediately by reply e-mail and then delete this 
message from your system. Please do not copy it or use it for any purposes, or disclose its contents to any other 
person‘ Thank you for your cooperation. 

Disclaimer Version RS,US.201,407.01
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From: Friedemann, Lora mailto:|friedemann§u3fredlaw.com] 
Sent: Thursday, February 02, 2017 4:49 PM 

To: Siev, Jordan W. 
Cc: Cassioppi, Joseph; Hoffman, Christopher P. 

Subject: RE: Please see attached 

Jordan, 

Our position is as stated in my letter. 

Lora 

From: Siev, Jordan W. [mailto:JSiev@ReedSmith.com] 
Sent: Thursday, February 02, 2017 2:47 PM 

To: Friedemann, Lora 
Cc: Cassioppi, Joseph; Hoffman, Christopher P. 

Subject: RE: Please see attached 

Lora. 
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Thanks for this‘ We understand your letter to say that the Estate, as counter-party to an agreement with Tidal. refuses to 
let Tidal know whether it has breached or intends to breach that agreement. Please let me know if our understanding is 

correct so that we may present it accurately to the Court 

Jordan W. Siev, Esq. 
Reediimith LLP 
599 Lexington Avenue 
New York, New York 10022 
212.205.6085 
[siev@reedsmith.com 
Fax 212.521.5450 
Bio: http://www.reedsmith.com/iordan siev/ 

From: Friedemann, Lora [mailtozlfriedemanngajfredlaWLOm] 
Sent: Thursday, February 02, 2017 12:37 PM 

To: Siev, Jordan W. 
Cc: Cassioppi, Joseph 
Subject: Please see attached
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Lora M. Friedemann 
Chair, IP Division 

Fredrikson 8. Byron. P.A. 
200 South Sixth Street, Suite 4000 
Minneapolis, MN 55402-1425 
Direct Dial: 612.492.7185 
Main Phone: 612.492.7000 
Assistant: 612.492.7702 

find me 7H: 
" 

'3‘ j; Q [Wurncsmm’s i-‘afen! lfiinmm {5 ‘z 

Iii: 
This E-mail, along with any attachments, is considered confidential and may well be legally privileged. If you have 
received it in error, you are on notice of its status‘ Please notify us immediateiy by reply e—mail and then delete this 
message from your system. Please do not copy it or use it for any purposes, or disclose its contents to any other 
person‘ Thank you for your cooperation. 

Disclaimer Version RS,US.201,407.01
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Footnotes
* Acting as judge of the Court of Appeals by appointment pursuant to Minn. Const. art. 6, § 2.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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1 The district court also concluded that MES is likely to succeed on its claim of unfair competition. Unfair competition is not
an independent tort and does not have specific elements. Rehabilitation Specialists, Inc. v. Koering, 404 N.W.2d 301,
305–06 (Minn.App.1987). Instead, an unfair-competition claim can be based on successful claims of tortious interference
with prospective economic advantage or misappropriation of trade secrets. See United Wild Rice, Inc. v. Nelson, 313
N.W.2d 628, 632 (Minn.1982). Accordingly, we need not separately address Dexon's likelihood of success on that claim.

2 Dexon also brought a conversion claim against MES. The district court found that “[i]t is possible that Dexon may prevail
on its conversion argument.” Dexon concedes that the district court did not base the temporary restraining order on its
likelihood of success on this claim. For this reason, we do not address it.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes
* Acting as judge of the Court of Appeals by appointment pursuant to Minn. Const. art. VI, § 2.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Footnotes
1 EchoStar and Daystar appealed separately; we have consolidated their appeals for the purpose of this disposition.

2 Because we conclude the district court erred in granting the preliminary injunction, we need not further address the
parties' additional requests for stays pending appeal, which we consolidated with the merits of this action by court order
on July 22, 2003.

3 A transponder is a device on a satellite that receives signals from Earth and then transmits those signals back to the
planet for reception covering a broad area.

4 In relevant part, Article VIII (Programming Exclusivity), section 8.1 (Exclusive Programming) states that:
programming carried by Dominion and the DISH group shall be mutually exclusive. In this regard, and without limiting
the generality of the foregoing, except as set forth [in other portions of this Agreement], Dominion shall be entitled
pursuant to this Agreement to transmit Christian Programs to Dominion Members and DISH™ subscribers on an
exclusive basis and the DISH Group shall be entitled pursuant to this Agreement to transmit all other video (including
but not limited to entertainment and business television programs), audio, data and other services, to Dominion
Members and DISH™ subscribers on an exclusive basis.

Aple.App., doc. 2 at 38.
5 Article XII (Term, Termination and Other Remedies on Default), section 12.3.1 (Specific Performance) states:

the rights and benefits of each of the parties pursuant to this Agreement are unique and that no adequate remedy
exists at law if any of the parties shall fail to perform, or breaches, any of its obligations hereunder; that it would
be difficult to determine the amount of damages resulting therefrom, and that such breach would cause irreparable
injury to the nonbreaching parties.... Accordingly, each of the parties hereto hereby agrees that the nonbreaching
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parties shall, in addition to any other remedies that such nonbreaching parties may have hereunder, at law, in equity
or otherwise, have the right to have any and all obligations, undertakings, agreements, and other provisions of this
Agreement specifically performed by such nonbreaching parties and shall have the right to obtain an order or decree
of such specific performance, or a preliminary or permanent injunction (without the necessity of posting or filing a
bond or other security) against the breach or threatened breach of any term or in aid of the exercise of any power
or right granted in this Agreement.... It is expressly agreed that monetary damages alone would not be adequate to
fully and fairly compensate for a breach by the breaching party of any provision of this Agreement.

Id. at 52.
6 Because we hold the district court erred in its irreparable harm determination and consequently should not have issued

the preliminary injunction, we need not address the parties' arguments regarding the appropriate standard the district
court should have employed in evaluating Dominion's request for injunctive relief. See SCFC ILC, Inc., v. Visa USA, Inc.,
936 F.2d 1096, 1098–99 (10th Cir.1991) (a heightened standard should be employed for disfavored injunctions that alter
the status quo, are mandatory rather than prohibitory, or provide the moving party with substantially all the relief it could
obtain after a full trial on the merits). Regardless of the standard employed, Dominion's request for an injunction cannot
succeed because we conclude that the district court erred in finding Dominion suffered irreparable harm.

7 The cases upon which Dominion relies to make its irreparable harm argument, many of which we have already discussed,
can all be easily distinguished. In particular, we note that Denver & R.G.W. Ry. Co. v. Linck, 56 F.2d 957, 960 (1932),
involved exclusive franchise rights arising out of a state-issued permit rather than a contract entered into between the
parties, and Utah law expressly provided that an injunction should issue where a party's exclusive franchise rights were
violated.

Time Warner Cable v. Bloomberg L.P., 118 F.3d 917 (2d Cir.1997), is also distinguishable. The court determined there
that Time Warner suffered irreparable harm when it lost control over the mix of programming it provided on its cable
system. Id. at 924. The City of New York aired programming on the system's government set-aside channels which
was arguably in violation of the parties' franchise agreement—an agreement mandated and governed by statute. Id.
at 923–25. We are not persuaded Time Warner's loss of programming control over its own channels is analogous to
Dominion's loss of the exclusive right to provide programming to a certain portion of a viewing market. In any event,
the question remains whether the loss of exclusivity rights, in and of itself, automatically constitutes irreparable harm.
As discussed above, the answer to that question is no.
Nor do the Colorado cases regarding irreparable harm findings in do-not-compete cases bolster Dominion's argument.
In Ditus v. Beahm, 123 Colo. 550, 232 P.2d 184, 185 (1951), the Colorado Supreme Court indicated its overwhelming
preference for and general presumption that awarding injunctive relief is appropriate upon the breach of a do-not-
compete contract arising out of the sale of a business. In Harrison v. Albright, 40 Colo.App. 227, 577 P.2d 302 (1977),
Ditus' holding was extended to a case involving a do-not-compete clause in a loan security agreement. Id. at 305.
However, the court in Harrison noted that Ditus' presumption of irreparable injury was rebuttable. Id. See also Am.
Television & Communications Corp. v. Manning, 651 P.2d 440, 444–46 (Colo.Ct.App.1982) (noting Ditus presumption
of irreparable harm and finding that evidence regarding loss of goodwill substantiated conclusion that irreparable harm
existed). Here, EchoStar challenged Dominion's assertions of irreparable harm by presenting evidence to the district
court. The court largely accepted EchoStar's contentions, as evidenced in its findings that any potential losses suffered
by Dominion could be quantified; Dominion's very existence was not being threatened; it was losing neither customers
nor its competitive position in the marketplace; it was not close to business failure; and it had not suffered any harm to
its goodwill. Therefore, even under Ditus and Harrison, any presumption of irreparable harm was rebutted here.

8 Because we determine the district court erred in its irreparable harm finding, we need not address the other preliminary
injunction factors. See Reuters Ltd. v. United Press Int'l, Inc., 903 F.2d 904, 907 (2d Cir.1990) (“the moving party must
first demonstrate that [irreparable harm] is likely before the other requirements for the issuance of an injunction will be
considered”). We likewise decline to address EchoStar's contention that the district court's grant of a preliminary injunction
violated the First Amendment of the United States Constitution under Shelley v. Kraemer, 334 U.S. 1, 19, 68 S.Ct. 836, 92
L.Ed. 1161 (1948) (judicial enforcement of racially restrictive covenants constitute state action). It is commonly accepted
that “[i]t is not the habit of the court to decide questions of a constitutional nature unless absolutely necessary to a decision
of the case.” Burton v. United States, 196 U.S. 283, 295, 25 S.Ct. 243, 49 L.Ed. 482 (1905).

9 A motion [for stay pending appeal] may be made to the court of appeals or to one of its judges. The motion ... must state
that, a motion having been made, the district court denied the motion or failed to afford the relief requested and state
any reasons given by the district court for its action.

FED.R.APP.P. 8(a)(2).
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Footnotes
1 The full text of the Rider reads:

During the Term of this Agreement, if [Saban] desires to license the publishing rights to additional juvenile story books
based on characters, artwork and/or literary, television, motion picture or theatrical properties owned or controlled
by [Saban], [Saban] shall submit such additional titles for [TOR's] consideration. [TOR] shall have a 30 day period
in which to evaluate each such submission. If, upon conclusion of such 30 day evaluation period, [TOR] does not
desire to license the publishing rights to such submission, subject to the rights therein controlled by [Saban], [Saban]
shall have no further obligation to [TOR] with respect thereto and [Saban] shall be free to enter into any third party
publishing arrangement in connection therewith; on the other hand, if [TOR] desires to license the publishing rights
to such submission, then [Saban] and [TOR] shall enter into an agreement under which [Saban] agrees to create
a juvenile story book (of approximately 2,500 words) on the same terms and conditions set forth in this Agreement
except that if such book is based on a primetime network television series, a primetime network television special,
a major motion picture or theatrical feature, [TOR] and [Saban] shall negotiate in good faith with respect to an
appropriate advance in connection therewith.

2 Johnson v. Kay, 860 F.2d 529 (2d Cir.1988), involved circumstances in which a preliminary order arguably gave relief
beyond that required by a contract, but we did not impose the heightened standard. In that case, we ordered a union
to expend funds “it perhaps otherwise would not have spent” based in part on a claim that the union had not followed
its constitution and by-laws, a breach of contract under state law. Id. at 541. We did not apply the heightened standard,
however, because the relief was “what [t]he union should have done earlier—open channels of communication to
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dissenting views,” id., and because the alternative was a more extreme prohibitory order enjoining a referendum, id. at
540.
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Footnotes
1 Three witnesses were presented at the hearing. Carl DiPiazza testified on behalf of Plaintiffs. Jose Gomez and Oscar

Gomez testified on behalf of Defendants.
2 We note that because these proceedings are preliminary, the evidentiary requirements are relaxed. See Star Creations

Investment Co., Ltd. v. Alan Amron Development Inc., No. Civ. A. 95–4328, 1995 WL 495126, * 10 (E.D.Pa. Aug.18, 1995)
3 All of the stock in Berny's was registered to Plaintiff Christopher DiPiazza, and Defendant Bernardo Gomez, the minor

son of Jose Gomez. From the testimony, it is apparent that Christopher DiPiazza's shares effectively belonged to Green
Stripe and were controlled by his brother, Carl DiPiazza, on Green Stripe's behalf. The shares registered to Bernardo
Gomez were controlled by Jose Gomez, acting as his son's representative.

4 As Sole Administrator, Jose Gomez exercised extensive control over Berny's farming and financial operations. See Exh.
D–8.

5 Defendants also refer to Berny's I as “La Labor.”

6 Jose Gomez testified that the agreements were not valid because both parties did not sign the original documents. He
further claims that his execution of the agreements was conditioned upon Green Stripe providing the additional funds
within five days, a condition which he states Green Stripe did not satisfy. Based on the evidence presented and the
parties' course of conduct, we find that Plaintiffs have established a sufficient likelihood that the agreements constituted
valid contracts.

7 The issue of whether Jose Gomez had authority to take such action on behalf of Berny's is contested.
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Bi-Rite Artemis, Inc.

------- -------------

Billy Squier Thomas Dolby

Asia

Fastway

Quiet Riot

The Who

Stray Cats

Motley Crue

Donna Summers
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Thomas Dolby Billy Squier

Asia Fastway

Quiet Riot The Who

Stray Cats Donna Summers

Motley Crue Judas Priest

Iron Maiden Duran Duran
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Footnotes
1 Although Bi-Rite and Artemis, Inc. assert rights to market merchandise pursuant to exclusive licenses for some groups

and nonexclusive licenses for others, in this proceeding they seek a preliminary injunction against defendants with respect
only to the groups from whom they claim to have exclusive licenses.

2 Plaintiffs' complaint lists eleven other groups and performers with whom it claims to have exclusive licenses. These
licenses were not introduced into evidence and so are not before me.

Bi-Rite Artemis
------- -------
Billy Squier Barry Manilow
Asia Belle Stars
Fastway Thomas Dolby
Quiet Riot Culture Club
The Who
Stray Cats
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Quarter Flash
Nazareth
Phil Collins
Genesis
Doobie Brothers
Rainbow
Motley Crue
Donna Summers
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Footnotes
1 Col. Parker acknowledges that his title is of the Southern rather than the military variety in his deposition, September

30, 1977, page 4, line 27.
2 Defendant has no standing to attack the administration of Boxcar's financial affairs or to raise inferences of self-dealing;

that is the province of the state of incorporation in a quo warranto proceeding. American Co-op Serum Association v.
Anchor Serum Co., 153 F.2d 907 (7th Cir.), cert. denied, 329 U.S. 721, 67 S.Ct. 57, 91 L.Ed. 625 (1946).

3 While the Court stated that the facts in Zacchini present
“what may be the strongest case for a ‘right of publicity’ involving not the appropriation of an entertainer's reputation to
enhance the attractiveness of a commercial product, but the appropriation of the very activity by which the entertainer
acquired his reputation in the first place,” id.,
the instant action does not present the Presley name or his fact enhancing a product Presley is the product. Furthermore, it
is not unreasonable to conclude that Elvis Presley's act included the totality of his persona performance, image and name.
At the very least the Presley visage is obviously an aspect of the performer having a high market value, as evidenced
by the competition which has given rise to this case.

4 Defendant relied as well on another California case in which the heirs of Bela Lugosi asserted a right-of-publicity claim
based on the actor's image as Dracula. Examination of the intermediate appellate opinion in that case reveals that
while plaintiff was denied relief on the facts (after prevailing at trial), the court recognized a right of publicity, provided
it was actively exploited by the celebrity in life. However, the California Supreme Court has now accepted the case for
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hearing, Lugosi v. Universal Pictures, Cal.App. 139 Cal.Rptr. 35 (1977), and that procedural step operates to render
the intermediate appellate opinion a nullity, having no force or effect as a judgment or authority as a statement of legal
principle. Knouse v. Nimocks, 8 Cal.2d 482, 66 P.2d 438 (1937). Therefore, the intermediate appellate opinion cannot
be considered, either by defendant which relies on it, or by this Court, which can distinguish it.

5 The Paulsen case was held “unique to its facts” only a few years later by Rosemont Enterprises, Inc. v. Urban
Systems, Inc., 72 Misc.2d 788, 340 N.Y.S.2d 144 (Sup.Ct.), modified, 42 A.D.2d 544, 345 N.Y.S.2d 17 (1st Dep't 1973)
(impermissible infringement on an exclusive license to exploit the name and personality of Howard Hughes).

6 The cover of People magazine for October 10, 1977 depicts all manner of Elvis Presley souvenir merchandise under the
headline “Remembering Elvis/Imitators, fans & rip-offs launch a billion dollar industry.”
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Footnotes
1 In opposition to plaintiff's motion, Sheila Wimbush Bowles, Zula Mae's niece, submitted an affidavit stating that on March

10, 1997, she found the decedent in her house, semi-conscious and soaked in vomit and that she had her taken to the
hospital. Sheila attested that Harry was also in the house at the time, but that he had left his mother unattended.

2 Felicia attested that Harry had been using his mother's MAC card without her permission, and that he had run up
approximately $25,000 in credit card debt under her name without her permission.

3 Harry has multiple sclerosis. He is confined to a wheelchair and requires 24 hour care by home attendants. He receives
Medicaid benefits and $587/month in Supplemental Security Income.
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