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in FOIA federal litigation to secure EPA’s comments on the draft PolyMet Permit. True and correct 

copies of WaterLegacy’s federal  Complaint and the DOJ’s Answer in this FOIA litigation are 

provided, respectively as Relators Ex. 475 and 479. The email I received on June 12, 2019 from 

Kevin Bell summarized, “the agency rolled over and gave us the comments, so hooray we win!”  

Mr. Bell forwarded the email from Peter Bermes at the EPA, which attached EPA’s comments on 

the draft PolyMet Permit both in annotated form and as a clean copy. These complete EPA 

comments are provided both as Relators Ex. 481 and as Relators Ex. 337. WaterLegacy’s FOIA 

case was stayed, briefing suspended, and, on information and belief, EPA agreed to pay Mr. Bell’s 

attorneys’ fees under the Equal Access to Justice Act shortly thereafter.  EPA’s comments on the 

draft PolyMet Permit were provided to WaterLegacy in settlement of FOIA litigation.  

8. Regional Administrator Cathy Stepp’s June 12, 2019 letter to the Fond du Lac Band 

of Lake Superior Chippewa in MPCA Exhibit 1125 produced only part of EPA’s comments on the 

draft PolyMet Permit, which did not disclose that the comments had been read aloud to MPCA. 

Ms. Stepp also wrote that “Region 5 has made the decision to provide the document,” without 

mentioning the FOIA litigation settled that day to release the document.  

 I declare under penalty of perjury that everything that I have stated in this document is true 

and correct 

Dated: January 13, 2020     s/s Paula G. Maccabee 

PAULA G. MACCABEE 
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U.S. Department of Justice

Environment and Natural Resumes Division

BJG/DJ 90-5-1-4—21627

EmpmmiMuseMon Tawm (M2) 514-2319
HO. 89x 7'61] Fm {202) 514-8865
Markham Dc 20044

January 10, 2020

VL4 EMIL AND OVERNIGHTDELIVERY

The Honorable John H. Guthmann
Ramsey County District Court
15 W. Kellogg Boulevard
St. Paul, MN 55 102
(2ndfudgeGuthmannChamberscourts.stare.mn. us)

Re: Ramsey County District Court File No. 62-cv-19-4626

Dear Judge Guthmann:

The United States Environmental Protection Agency (“EPA”), a non-party to this matter,
submits this letter in response to your order ofDecember 8, 2019, compelling former EPA
employee Kevin Pierard to testify under oath.

EPA does not object to Mr. Pierard’s testimony regarding non-privileged public
information either at a deposition or in—person (or by live video feed) at the evidentiary hearing
that is scheduled to begin on January 21, 2020. However, pursuant to the Minnesota Rules of
Civil Procedure and Federal Rules of Civil Procedure, EPA reSpectilly requests that this court
permit EPA to protect against “disclosure ofprivileged or other protected matter” for which “no
exception or waiver applies” for Mr. Pierurd or any other current or former EPA employee.‘
M.R.C.P. 45.03(c)(1)(C); F.R.C.P. 45(d)(3)(A)(iii).

The undersigned intends to be present at Mr. Pierard’s testimony, either at a deposition or
evidentiary hearing, and to assert relevant objections at that time. However, to minimize the
need for such objections, the Relators and EPA have already begun to work to reach agreement
on the scope ofMr. Pierard’s testimony to ensure that privileged and otherwise protected
material is not disclosed.

On a telephone call on January 9, 2020, EPA informed counsel of record for all parties of
this request. The Minnesota Pollution Control Agency and PolyMet do not object to this request.
The Relators take no position on the request.

1 The submission of this letter is not intended, and should not be construed, as awaiver of
sovereign immunity or an acknowledgement of this Court’s jurisdiction over EPA.
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Sincerely,

Benjamin J. Grille:
Trial Attorney
U.S. Department of Justice
Environmental Defense Section
Environment and Natural Resources
Division

Phone: (202) 305-0303
E-mail: Beniamin.2rillot@usdoi.gov
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4% 049 CHICAGO. IL 60604-3590l PROTe

WOHMAQ

flvzd/‘q‘n V/Xaf 72,

daém‘vf'zp g; A775,, W45
(MEL/c a? we: rée?// 7; m/C’é WN-1 SJJr; /-'/ 5'; 2 0kg .9- wu raw!
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JeffUdd 4n at 572/53,“: 7645., 0LMaj. J/Wh/‘r, 71 74M”? vu/Kaa-yln, Afr-x76 3:79;;
Metallic Mining Director aw/V4: Verf ("J-4a Iggy/ex} mix[.45de 9/-

Mjnnesota Pollution Control Agency Awe/x f: I j
525 Lake Avenue South, Suite 400

A a V '

Dummlvm 55802 76V? at 5".x/
Re: US. Environmental Protection Agency Review ofthe Public Notice Dra NPDES Permit,

PolyMet Mining, 1110., NorthMet Project, PermitNo. MNOO'? 1013

REPLY TO THE A'I'I'ENTION OF:

DeaIMt. Udd:

The U.S. Environmental Protection Agency (EPA) has reviewed the Public Notice Draft
National Pollutant Discharge Elimination System (NPDBS) Permit, fact sheet, and supporting
documents for the preposed PolyMetMining, Inc, NorthMet Project, Permit No. MNOO71013
received nm the Minnesota Pollution control Agency (MPCA) on January 17, 2018.

EPAwould like to recognize the progress that has been made regarding the desigl of the
Northet project over the duration of the environmental review process. PolyMet is proposing
advanced mter treatment and project design components that include a tailings basin seepage
capture system. Specically, as part of the NorthMet project, the proposed seepage capture
system, as described in the fact sheet on pages 17 and ?0, is designed to capture the existing
discharge orn the tailings basin owned by Cliffs Erie, LLC that currently discharges to
receiving waters surrounding the basin- EPA would also like to note that the proposed water
capture systems for the mine site, plant site, and other associated areas is designed to be
integrated into the project's overall water management system. The advanced water treatment
technology is a step forward toward protecting water quality and we commend bothMPCA and
PolyMet for their effort to require and utilize this technology.

Enclosed for your consideration are our comments on the Public Notice Draft Permit. We hope
that these will be helpful to MPCA as it works to prepare a proposed permit. EPA will continue
to work withMPCA in our review ofthe proposed permit for this facility to ensure the permit
issued byMPCA is consistent with the Clean Water Act (CWA) and implementing regulations.
Please note that the comments below are abbrevi axed, and additional details are included in the
Enclosure to this letter.

1. Water Quality Based Eminent Limitations - The draft permit does not include water

Recycledinacyeabla o Printed with Vegetable on am Inks an roots Recycled Paper {100% Post Consumer)

RELATORS_0062875
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quality based euem limitations except as described in the fact sheet (p. 4]){fgmpi—fr
any other conditions that are as stringent as necessary to ensure compliance with the
applicabie water quality requirements ofMinnesota, or of a1} affected States, as required
of all state programs by CWA Section 402(1)), 33 U.S.C. § 1342(b); and 40 ORR, §§
122.481), 122.44, and 123.44(c)(1), (8H9). Furthennore, the permit includes technology
beset} efuent limitations that are up to a thousand times greater than applicable water
quality standards.

2. Effluent Limitations Guidelines Calculation — The draft permit does not include all the
requirements of 4G C.F.R. 440, Subparts G, I, and K that apply to this proposed project,
including a restriction on discharge volume that is in conformance with 40 C.F-R. §
440.104(b)(2)(i) and that is equivalent to the annual net precipitation for the site.

3. Permit Enforceability Concerns —- Several sections of the dra permit present
enforcement issues that should be revised to ensure compliance with 40 ORR §§
122.4(a) and (d) (see also 40 C.F.R. § 123.44(c)). For example, the permit as written may
preclude enforcement per CWA Section 402(k), 33 U.S-C. § 1342(k), for pollutants
disclosed during the application process but for which there are no limitations, or for
water quality standards cxcursinns where the limitation provided in the permit appears to
be greater than the applicable state water quality criterion. Additionally, the permit
contains “operating limits” on an internal outfall that may not be enforceable by EPA,
citizens, and potentially MPCA and, thus, may be ineective at protecting water quality
under the Clean Water Act (see 40 C.F.R_ §§ 122.4(a), (CD).

4. Decision Making Procedures — The draft permit stares that certain plans, reports, and
other actions are c‘ective parts of the permit upon submittal by the pennittee, making
them de facto permit modications that, in some instances, are likely to bemajor
modications subject to 40 C.F.R. § 122,62 (fer example, see permit section 6.10.38).
EPA is concerned that the permit allows both the permittee and MPCA to modify the
permit Without following the public process formajor permit modications under 40
C.F.R. § 122.62. Pennit'rnodications that do not follow federal regulations may be
unenforceable, may cause confusion for regulators and public over what is covered by the
permit, and therefore would not ensure compliance with the CWA (sec 40 CPR. §
122.4(a)).

The above concerns must be addressed to ensure that the permit will achieve compliance with all
applicable requirements of the CWA, including water quality requirements ofMinnesota and of
all affected states. 1funaddressed, the above concerns may result in an EPA objection to a

proposed permit. See 40 C.F.R. §§ 123i44(c)(1), (5), (7), and (9). in addition to the issues
identied above, we also recommend that you consider and address the additional comments and

. recommendations provided in the Enclosure. -

We look forward to working with you as we conduct a formal review of the permit consistent
with Section Il of our Memorandum ofAgreement. When the proposed permit is prepared,
please forward a copy, any signicant comments received during the public notice period, and
WCA’S responses thereto. to r5nodes@eoagov. Please include the EPA pennit number. the
facility name. and the words “Proposed Permit” in the message title. If you have any questions

RELATORS_0062877
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rclaled to EPA” s review, please contact Mark Ackcrman at (3 12) 353-4145 or at
ackennanmark®gpagov. Thank you for your cooperation during the review process and your
thoughtful consideration of our comments-

Sincerely,

Kevin M. Pierard, Chief
NPDES Programs Branch

Enclosure

cc: Richard Clark, electronically
Stephanie Handeland, electronically

RELATORS_0062878
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bcc: BarbaraWester, ORG
Jillian Rountree, ORC
KristaMcKim, NPDES

Path and File Name:
Https :UUsepaSl-xarepoint.Com!SiteszSXWdiPDESKRSmiuingteam/Shared DocumentsfPolymet
-Northmeta’Draft Pemm Comment LetterWOOO] BHPoiymet Nordunet_D1-aperltr_201 8m03-
1 4.Docx
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Enclosure
U.S. Environmental Protection Agency

Public Notice Dra Permit Reccivcd January 17, 201 8

PonMet NorthMct
Permit No. MN00?1013

Comments a_1_1d Recommendations to Ensure Consistency with the Cleag Water Act

Water Quality Based Effluent Limitations
The draft permit does not include water quality based efuent limitations (WQBELS) except as
described 1n the fact sheet (p. 4i) fo-I or any other conditions that are as stringent asnecessary a
to ensure compliance with the applicaple water quality requirementg ofMinnesota, or of all
a‘ected States, as required of all state programs by CWA Section 402(b), 33 U.S.C. § 1342(b);
and 40 C.F.R. §§ 122.4(d), 122 44, and 123.4463(1), (8)— (9) Furthermore, the Ermit includes
technology based efuent limitations (TBELS) that are up to{M gapplicable water quality standards.

1. We acknowledge MPCA’s consideration in the draft permit of the federal regulations at
4O C.F.R. Part 440 Subparts Cr, J, and K, including TBELS. See permit sections 6.10.44
and 8. l. l. However, the permit does not include WQBELS for key parameters and
appears to authorize discharges that would exceed Minnesota’s federally-approved
human health andfor aquatic life water quality standards formercury, copper, arsenic,
cadmium, and zinc. This concern wou1d be resolved irtbe permit included WQBELs for
these parameters. d

255 I:2
2. The permit lacks clear narrative euent limitations such as an unqualied genneral (I; 3r:

prohibition on discharges that would cause exceedances ofwater quality standards
(WQS). For example, at paragaph 6. l6.4, the es, but the
condition also includesa, as is the case
with several of the parameters covered by the dra permit EPA's concern could he -

resolved ifMPCA establishes WQBELS for the authorized discharge and, additionally, @“Fe-moves the qualifying language -orn paragraph 6.16.4 to clearly prohibit discharges that
e: quality standards.

3. The permitting record does not appear to demonstrate that MPCA considered all the
pollutants that were disclosed in the permit application as being present in the nropgsed
hischarge when evalitating the need for WQBELs. Thus, in the ah'Sence ofWQBELS,
there ls no assurance that the discharge will meet applicable water quality standards
MPCA should, theretore, con51der 1n 1ts analysis all the pollutants that were presented m
the application materials as potentially present in the proposed discharge to determine
those WQBELS that are needed in the permit. Further, ifMPCA considers a particular
parameter to be the key to ensuring the facility will meet all applicable water quality
standards, e-g-, copper at monitoring station WSO'M (permit section 6.10.40) or sulfate at
monitoring station WSO'M (permit section 6.10.3 l), the permit should

'

ro ria
ELQBELS at monitoring location SDOOI to ensure that these internal operating limits - 9‘5
result 1n meeting apphcable water quality standards at the point where the discharge is
sent to receivingWm also comment o, below.—

n
10f?

RELATORS_0062881
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Enclosure
U.S. Environmental Protection Agency

Public Notice Draft Permit Received January 1?, 201 8

PolyMet NorthMet
Permit N0. MNOOHOIB

in the application are maxunum values without taking into account the potemial
variability and uncertainty in the discharge from this new source. Under the Addendum
to the EFA-MPCA National Pollutant Discharge Elimination System (NPDES)
Memorandum ongreement for the til (Great Lakes Initiative) (May 8, 2000),
Minnesota committed to “use only alternative statiStical proceduresmg PEQ‘
thatmeet the standard—in 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2."2
To resolve EPA’S concern, MPCA slild consider that the data Erovided in the
application materials are estimates based on assumytions and modeling outputs and

"ensure that its reasonable potential analysis is consistent with the procedures in 40 C.F.
Part 132, Appendix F, Procedure 5.

4. The fact sheet‘s reasonable potential analysis relies on the assumption that data provideda

S. At pages 34-370f the fact sheet}MPCA states that its decision that WQBELS are not
needed in the permit relies on theOW)
gigantic}? (in micrograms p75? hter) at internal outfall WSOT4. Although these limits are
set to low values, including the copper limit that is set to the water quality standard, @(calculated by assuming a hardness value of 100 mgKL), there is nothing denitive in the

omation that justies a conclusion that meeting these operational
targets will result in meeting water quality standards for all the parameters in the pe—E'nit

application. This is especiav a concern—for mercury, for which the standard is specied
iii—113E ams er liter and the pilot study“ states that the effectiveness of the treatment
system to removemerculis unknown.

6. The permit requires that no sulfate or capper be added to the discharge after monitoring
station WSO74, but des not prohibit the addition of any other additives between aWtionWSOM and the nal outfalls. In fact, the permit record shows that the
gluent ot the water treatment svstem will require mineral addition prior to its discharge
to surface waters to reduce the toxicity due to the low ionic strength of the treated water.
This rai ses two concerns. First, the permitting record includes inlbnnation showing that
available local sources of lime ooh—tam aluminum in levels that, if used, will like} result
in a discharge iat exceeds the applicable water @
MPCA appears assured that higher cost lime centaining lower levels of aluminum ism be used, to ensure that likely variability in the qualitx and pride of
available lime does not result in exceedances ofthe applicable water quality standard, the

”Projected Emuenl Quality,“ (PEQ) is described in 40 C.F.R. Part 132, Appendix F, Procedure 5 Pamgaph 3.2.
2 “EPA andMZPCA agec thatMPCA will use only alternative statistical procedures for deriving PEQ thal meet the criteria "m 40
C.F.R. Pan 132, Appendix F, Procedure 5, Paragaph 3.2. EPA and MZPCA further agree that EPA retains the auwrity to review
any specic statistical procedures Minnesota intends to use for deriving l’EQs and to object to permits that have been developed
using statistical procedures that do not meet the requirements oIParagzaph B2. of Procedure 5."
3 “To ensure the W'WTS is operating as designed and to remain consistent with the assumptions made in the FEIS, the permit
includes an internal perfonnance monitoring point [Station WSO74) where an Operating Limit of 10 rug/L sulfate applies. The
Operating Limit at WSO'M is an enforceable permit limit but is neither awater quality based permit limit nor a technology based
permit limit because there ts no Reasonable Potential.” (p. 35].‘ Sec page 43 of “Final Pilot-tesling Report” dated June 2013.
5 Sec page 31 ofthc “Final Pilot-testing Report" dated lune 2013.

20f?

RELATORS_0062882
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Enclosure
US. Environmental Protection Agency

Public Notice Dra Permit Received January I 7, 20 1 8

PolyMetNothMet
Permjt No. MNOO? 1 01 3

'75
'1 shoul

' I ' inu at the nal discharge points or an internal
outfall after mineral addition. Second, in light of the potential for whole effluent toxicitv 0
to occur, e permit sho

'

efu ent toxicity limits at the nal discharge
pomts or an internal outfall after mineral addition.

__"_"'
—

7. EPA is concerned that the pom} and supporting materials do not include suicient ainformation to explain how downstream water will begotected consistent with CWA
Section 4020205), 33 U.S.C. § l342(b)(5), based upon the following considerations,
including: (1) downstreamregeiving waters exceed the applicable state and downstream
state humanhemldlife water quality standard for mercury, andEZ) the Pilot
stud? states that the effectiveness of the treatment s stem to remove mercury is unknown.

e note t t a downstream tribe, that has “Treatment as a State” and federally approved
WQS, has notied EPA that the project is likely to contribute to exceedances of its
downstream WQS, including for mercury. MPCA should ensure that its permitwill
ensure compliance with downstream state WQS.

In summary, EPA recommends that MPCA include WQBELS in the_perrnit for those parameters
identied in the application that are expected to be in the discharge and for whichMinnmW8. We notet as this is a new discharger, the inclusion ofWQBELS for thesemm be prudent and provide a basis for measuring the performance of the new
treatment technology proposed by the applicant. We also note that in subsequent permit cycles,
aer the facility has achieved full operation, such limits could be modied or deleted if no
reasonable potential to exceed water quality standards is demonstrated.

E'luent Limitations Guideline Calculation
The draft ermit does not include all the required/rents of 40 C.F-R. 440, Subparts G, J, andK
that apply to this proposed project, including a restrictionWW that is in
conformance with 40 C.F.R. § 440.104(b)(2)(i) and that is equivalent to the annual net
precipitation for the Site.

22mm sections starting at 6.10.1 Mde a formula that retrospectively calculates the allowable
dischar e ow and includes a “camver” amount dened as ‘'he difference between the
allowable annual discharge volume and the actual volume discharged” which acts as a “credit”
that the permittee is allowed to apply to the following calendar year. ”P

appears to be in contradiction to the applicable regulatory denitions of “annual precipitation,"
“annual evaporation,” and “mine drainage” at 40 ORR, § 440.132(b), (h)- We recommend
s

'
a numeric limit on ow, includ' 's limit in the permit, and ensuring that it is

consistent with 40 C.F.R. 440. 104(b)(2)(i)._____,________________________.
1n addition, we recommend that MECA consider the applicability of— and inclusion of— efuent @limitations contained in 40 CPR. 6 440.12, and 40 C.F.R. Part 440, subpart A (honorel, as the
project discharge could include legacy pollutants. @
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Permit Enforcealiility Concerns
MPCA should address the following concerns.

1342(k), for pollutants disclosed during the application process but for which there are no
limitations, or for water quality standards excursions where the lumtatlon proded in the
pennlf appears to be greater than the applicable state water quality criterion.

1. The permit as writterimay Ereclude enforcement per CWA Section 402(k), 33 U.S.C. § :
2. The permit contains “operating limits” on an internal outfall that Ina not be enforceable

byECA and, thus, may be ineffective at protectmg water
'qruality under the Clean Water Act (see 40 C.F.R. §§ 122.4(a), (d)). Specically, the @permit includes an internal outfall operating “target” and “limit” for sulfate based on a
voluntary commitment by PonMet to meet a ligfL sulfate limit (permit sections
6. l 0.34-35) and an internal operating “limit” for copper thatWCA states will ensure
compliance with the chronic water quality standard for copper (permit section 6. 10.43).
We understand that MPCA'S auth

'
enforce such a rov' "on ma rest on state L

authority, outside the scope of the CWA. MPCA should revise the permit as necessary to I}
ensure that all N'PDES requirements are enforceable under the CWA.

Additionally, the internal“WW ncrograms per liter at
permit section 6. I 0.43, is equivalent to the water quality criterion for copper. However,
permit section 6.10.44 appears to authorize higher diSCharge concentration for copper,

X7, Q

based on the TBEL that appears to apply at outfall SD00] (permit section 8.1. l). This
creates a conict—as to which limit is applicable and enforceable against the permittee-
MPCA should revise the permit to include aWQBEL for copper.

3. MPCA plans to transfer the administratively continued, expired Cliffs Erie, LLC permit
(and associated enforcement documentshtplrestipgiarlmgs basm to an afliated
commute entity of PolyMet. It appears that this arrangement couldrgsnlw®holdin r multiple permits covering the same discharge for some time after the effective
ate of the NorthMet permit.WWcate or nrec u e e orcement of permit reguirements

Winder either permit, for example if legacy pollutants do not attenuate as predicted (permitW '

AdditiOnally, the Permit Fact Sheet . 17 o ’led es continuin see dischar es
'om the tailing basin. As such, thedra permit and/or supponiirg documentation should
clearly assign responsibility for seep dischs by specifying those applicable portir‘"
61_the L‘lls Erie, LLC permit (MN0054089), the Cliffs Eri c, LLC Cousent Decree with
MPCA, and the dra NorthMet permit. Specicallthhe permit should include: (ale list
of known see S including coordinates andfor sections) that are authorized to discharge
'om the tailings basin, (b)W seeps and their relationship to the planned
containment system, (c) monitoring and applicable limits for these seeps, because, as

40f?
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noted in the fact sheet (p. l7), seep discharges “contn'buted to exceedances of permit
Went limitations established in the NPDESXSDS permit,” and (d) aggrogriate interimWits, and requirements for tailings basin seeps until such a time as seeps
—a_re fully contained and cease to reach surface waters.

4- MPCA plans to issuggeueral Hermit coverages for construction Stormwater disarjes
ESE-to commencement of construction. Neither the draft individual permit, nor any a
suppong‘ g documentation clearly delineates what activities are excluded fro_1_n__c_oyerage {'5’
under a general permit. Further. the stormwater genera] permit would authorize

ining of over 900 acres ofwetlands, which are dominated by peat
Es. This activity is expected to release signicant amounts ofmercury into

* downstream navigable waters. While MPCA has acknowledged and addryed such
discharges in1Wpegns (and in verbal comments regarding this project),
nothing in the permitting record demonstrates that this issue has been addressed or even
considered. There is no Erovision in the construction stonnwater general permit for
addressing s ecic water quality standards issues. Thus, the draft permit (and associated
perrmttmg scheme) appears to leave mercurv_f'rom this aspect of the project wholly @unregulated. We suggest itiftigjs’intggo be covered under the stodrrnwaterWrath and evaluate whether there is reasouable potential for discharges troinWorm und'ErFthe stormwater general permit to cause or contributen)WW. If there is such reasonable potential, coverageMomwater general permit would not be appropriate: WI this discharge,
With appropriate WQBELS, could be covered under the Northh'let permit or another
individual permit.

5. 361mm section 6. 10.1 7 does not allow the permittee to discharge any process wastewater -/'W- However, it is not clear how com trance with
this condition will be evaluated. Under 40 C.F.R. § 122.446), NPDES permits must
include monitoring requirements “to assure compliance withpermit limitations,” which were

”include, among other things, “the mass (or other measurement Specied in the permit) of
each pollutant limited in the permi ” and “the volume of effluent discharged from each /65
outfall.” We recommend that the permit include monitoring requirements and conditions
against which compliance can be obiectively measured. We Have similarm

61026, 6.10.78, 6.1 ] .2, 6.11.9, 6.12.2, and 6.15.1 l?

Decision Making Procedures
The draft permit states that certain plans, reports, and other actions are eective parts ofthe @permit 11de submittal bv the permittee. magrtgthem de facto permit modications that, in some
instances, are likely to be major modications subject to 4O CPR § 122.62 (for erratum
“permit section 6.10.3 8). EPA is concerned that the permit allows both the permittee and MPCA
to modify the permit witEo—ut lollowing the public process for major permit modications unda'
30 CPR. § 122.62. Permit modications that do not follow federal regulations may beWe, may cause confusion for regulators and public over what is covered by the
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permit, and therefore would not ensure compliance with the CWA (see 40 C.F.R. § 122.4(a)).

Although MPCA may wish to require the omittee to undertake immediate corrective action in
fe—cucumstances, EPA recommends that MPCA eliminate those permit provisions that
makeJRTe—immitted plans, reports, and other actions nnmediately-effective parts of them. We recommend that, instead,NIPCAEIQEIEWS and its
authority to modify permignnder Minn- R. 7001-01 70 and 40 C.F.R, § 122.62, as necessaty.

_ -- " '3

Other Recommendalions >

EPA recommends that MEG'A’ consider and address the fcowing comments to improve the
claFand-accura'che permit.

rn~.M.
1. The draft permit contains no limits tor CBODJSS, pH, fecalé‘rcem Boo/[‘33

reductions at tlie sewage treatment stabilizationpong/[WWW
_'__ $009. Also, the permit contains no limi' forjmumcem

BODKTSS reductimmall SD00]. We also note that thereWerarding the stabilization 29nd. MPCA should evaluate If;
whether eluent om the stabilization pond will cause or contribute to excursions from
water quality standards. We also recommend m'eluding reporting requirements, such as
weekly maintenance observations for the stabilization on .

2. The permit (at p. 9 and Table 2.1) states that the WWTS discharge will be distributed to
Hat‘s-tributaries to minimize hydrologic or ecologic impacts,Wt 7

omhip between the ow in these outfalls and the allowable
discharge (permit section 6.1—0.1 - 6.10.9). NIPCA should include provisions in thepermit 1’75WW
Oudalls SDOO2~SD001 l.
.~—-""_""———'————~—.___

3. The permit (at p. 11) d‘scusses the “controlled discharge” from the stabilization pond to Z 0
the oatation tailings basin (FTB). "I_‘h__e_pennit s on explain how the controls on this jdischarge will mction as enforceable requirements of the permit. 20
u—n-F— -

xs’

4. Permit section 6.10.12 does not allow cells 2E and 1E to be combined until the oatation 2 f
tailings basin seepage collection system is “fully operating" but it is not clear how this 2,5
tennis defined. MPCA should dene “fully Operating" to ensure that these permit-—-—--—.--—"""-"' —-—-

.

requirements can be adequately monitored and enforced.

5. Permit section 6.10.27 0 maintain a system ofpaired monitoring Z 'L
we and iezometers (one internal and one external to the l- ib seepage containment
system). If these are established monitoring points already included in the permit MEGA ‘L'Lb
should include reference t the m nito "n numbers here. Ifthese monitoring points
have not et been established, MPCA should create and mo
table along wit e type and frequency of data collection.

60f?
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6. (Eel-illit section 6. I 0.26 533:3 “Direct discharge to surface waters from the FTB Seepage 1‘3 g
Containment System is prohibited.” It is unclear to EPA t
Eprohibition of “direct discharge.” EPA recommends that the permit be claried to

'

Echibit any “discharge of pollFt'ants to surface waters” consistent with the Clean Water
Act.

235

7. Permit section 6.10.49 requires sampling at SW003, SWOOS, SW006, SW007, and 1‘7‘
SWUZO to begin 18-months following initial operation of the WW l S. MPCA should 5~be9'n Sampling/ripen permit issuance so that a baseline can be establishm 27
locations.

'
‘T'o 6e7t~n
"'—'-———.__.

8. Permit section 6.11.11 Erohibits the discharge of PCBs. e 25.-
“r'e‘éo'mmend that MPCA work with the ennittee to determine whether the Site contains

mince certify this nding. Simiiarly, ifPCBS are resent on site, then MFCK SE uld
revise the permit to include mouitoring r
ffohithion.

9. We o end tthe e 't ' elude at th beginning (for example, p. 1) a citation to
the federal and state authorities pursuant to which the discharges from the facility are 2 é
'EUOWQ.

10. There are several references in thepemitmmmmm 2 7the ermit applicatimi—for more intormatron. For example, one reference to the 3d
volume of e l ictober 201 7 permit application references a document over 500 pages
long (see permit p. 8)- We suggest including a location for references such as these Z 75
throughout the permit to facilitate the reader’s ability to access the information.

11. Pennit section 6.10.21 allows jagency pie-approved adapti ve management ormitigagqn z r
measures-” We recommend including a link or refence to where these measures can he 2 9-4
located.

~—

12. The maps and gures in the permit and fact sheet are often difcult to read. 1f cleaner z e
versions of these cannot be included, we suo est inclu

'
reference to where the 29)

original maps and gures can be viewed in hard conv 0r on line.

?of’?
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