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DECLARATION OF VANESSA L. RAY-
HODGE IN SUPPORT OF RELATORS’

RESPONSE TO MINNESOTA 
POLLUTION CONTROL AGENCY AND 

POLYMET MINING INC’S MOTIONS IN 
LIMINE TO EXCLUDE CERTAIN 

WITNESSES AND EVIDENCE BASED 
ON RELEVANCE AND FOUNDATION

I, Vanessa L. Ray-Hodge, hereby declare as follows: 

1. I am an attorney licensed in New Mexico and am employed by Sonosky, Chambers, 

Sachse, Mielke & Brownell, LLP as an attorney.  I make this declaration in support of Relators’ 

Response to Respondents Minnesota Pollution Control Agency’s and PolyMet Mining Inc’s 

Motions in Limine to Exclude Certain Witnesses and Evidence Based on Relevance and 

Foundation.  I have personal knowledge of the matters asserted herein. If called as a witness I 

could and would competently testify to the matters stated herein. 

2. Attached as Attachment 1 is a true and correct copy of Letter to N. Leverett, 

Regional Counsel, U.S. Environmental Protection Agency, from P. Maccabee (Sept. 19, 2019) 

(“Touhy Request Ltr.”). 

I declare under penalty of perjury that everything that I have stated in this document is true and 

correct. 
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Signed in Albuquerque, County of Bernalillo, State of New Mexico on January 10, 2020. 

s/Vanessa L. Ray-Hodge 

VANESSA L. RAY-HODGE  
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Paula Goodman Maccabee, Esq. 

Just Change Law Offices 
1961 Selby Ave., St. Paul, Minnesota 55104, pmaccabee@justchangelaw.com 

Ph: 651-646-8890, Fax: 651-646-5754, Cell 651-775-7128 
http://justchangelaw.com 

 
 

 

September 19, 2019 
 
SENT ELECTRONICALLY 
 
Mr. Leverett Nelson (Nelson.levertt@EPA.gov) 
Regional Counsel, U.S. EPA Region 5 
77 West Jackson Blvd. 
Chicago, IL 60604-3507 
 
Re:  In the Matter of the Denial of Contested Case Hearing Requests and Issuance of National 

Pollutant Discharge Elimination System/State Disposal System Permit No. MN0071013 
for the Proposed NorthMet Project St. Louis County Hoyt Lakes and Babbitt Minnesota, 
Court File No. 62-CV-19-4262 (Minn. Dist. Ct., County of Ramsey, Second Judicial 
District) 

 
Dear Mr. Nelson: 
 
This letter constitutes a request pursuant to 40 C.F.R. Part 2, Subpart C (“Touhy” regulations) for 
testimony of Krista McKim, Environmental Engineer, U.S. Environmental Protection Agency 
(“EPA”) in the above-referenced matter in a hearing to be scheduled in Minnesota District Court, 
County of Ramsey, Second Judicial District before Judge John H. Guthmann. The hearing date 
has not yet been set, but is anticipated within the next couple of months. 
 
The underlying matter is a certiorari case transferred to the state district court pertaining to the 
issuance of a National Pollutant Discharge Elimination System/State Disposal System 
(“NPDES”) permit for the PolyMet NorthMet copper-nickel mine project. The relators in this 
case are several environmental groups and the Fond du Lac Band of Lake Superior Chippewa, 
and respondents are Minnesota Pollution Control Agency (“MPCA”) and PolyMet Mining, Inc. 
(PolyMet”).  
 
The United States is not and will not be a party to this action. 
 
The name, address and telephone numbers of counsel for all parties are provided in Attachment 
A to this letter. 
 
The underlying certiorari cases challenge MPCA’s issuance of a NPDES permit to PolyMet 
under state law and Clean Water Act regulations applicable to the states. The case was 
transferred by the Minnesota Court of Appeals to the Ramsey County District Court on an order 
finding substantial evidence of irregularities in MPCA’s issuance of the NPDES permit for the 
PolyMet mine. Testimony sought from Krista McKim relates to interactions of MPCA with EPA 
and PolyMet during the PolyMet NPDES permitting process, including any efforts by MPCA to 
prevent, minimize, or defer written EPA comments on this permit, which was issued on terms 
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inconsistent with EPA’s comments and concerns.  
 
Ms. McKim is a critical fact witness with extensive technical expertise with NPDES permitting 
and years of communications with MPCA regarding the development of the PolyMet NPDES 
permit. Documents secured under the Minnesota Government Data Practices Act demonstrate 
that Ms. McKim was present during critical phone meetings and in-person meeting with MPCA. 
Ms. McKim has also had extensive experience in oversight of other NPDES permits in the State 
of Minnesota and is uniquely familiar with the facts pertaining both to the PolyMet NPDES 
permitting process and the customary permitting processes for NPDES permits in Minnesota.  
 
There is an exceptional need for Ms. McKim’s testimony in this case to provide factual 
information as to the process followed for the PolyMet NPDES permit due to gaps in the 
administrative record and due to extra-record evidence affecting the permit decision. The 
Minnesota Court of Appeals has already determined that there is “substantial evidence of 
procedural irregularities not shown in the administrative record.”1 In addition, a second panel of 
the Minnesota Court of Appeals ordered a stay of the PolyMet NPDES permit, finding, “On the 
unique facts of this appeal, we conclude that staying the permit is warranted. A substantial issue 
has been raised as to the regularity of the MPCA’s proceedings in granting the permit, and this 
court has ordered the exceptional remedy of a transfer to district court to hear and determine 
those irregularities.”2 
 
Production of Ms. McKim for testimony will be at no expense to the Government or to the 
witness, and travel expenses, lodging, meals, and similar reasonable expenses of the witness are 
and will be the responsibility of relators making the request. Relators agree to provide notice to 
the EPA determining authority of the time and date of testimony as soon as they have such 
information and to make every effort to provide a minimum of 10 days notice. 
 
We understand that the United States reserves the right to have a representative at the hearing in 
this matter.  
 
Please contact Paula Maccabee (651-646-8890) if you have any questions regarding this request. 
We look forward to your prompt response, since this matter may proceed on an accelerated 
schedule. 
 
Sincerely yours,      
 
  

 
1 Order, In re Denial of Contested Case Hearing Request and Issuance of National Pollutant 
Discharge Elimination System/State Disposal System Permit No. MN0071013 for the Proposed 
NorthMet Project St. Louis County Hoyt Lakes and Babbitt Minnesota, A19-0112, A19-0118, 
A19-0124 (Minn. Ct. App. June 25, 2019) at 4. 
2 Order, In re Denial of Contested Case Hearing Request and Issuance of National Pollutant 
Discharge Elimination System/State Disposal System Permit No. MN0071013 for the Proposed 
NorthMet Project St. Louis County Hoyt Lakes and Babbitt Minnesota, A19-0112, A19-0118, 
A19-0124 (Minn. Ct. App. Aug. 6, 2019) at 3. 
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MASLON LLP 
 
 
 /s/ Evan A. Nelson     
WILLIAM Z. PENTELOVITCH (#0085078) 
MARGARET S. BROWNELL (#0307324) 
EVAN A. NELSON (#0398639) 
90 South Seventh Street 
3300 Wells Fargo Center 
Minneapolis, MN 55402-4140 
Phone: (612) 672-8200 
Email: bill.pentelovitch@maslon.com 
margo.brownell@maslon.com 
evan.nelson@maslon.com 
 
MINNESOTA CENTER FOR 
ENVIRONMENTAL ADVOCACY 
 
/s/ Elise L. Larson     
ELISE L. LARSON (#0393069) 
KEVIN REUTHER (#0266255) 
1919 University Avenue West, Suite 515 
Saint Paul, MN 55105 
Phone: (651) 223-5969 
Email: elarson@mncenter.org 
kreuther@mncenter.org 
 
 
NILAN JOHNSON LEWIS PA 
 
 /s/ Daniel Q. Poretti     
DANIEL Q. PORETTI (#185152) 
MATTHEW C. MURPHY (#0391948) 
120 South Sixth Street, Suite 400 
Minneapolis, MN 55402-4501 
Phone: (612) 305-7500 
 
Attorneys for Relators Center for Biological 
Diversity, Friends of the Boundary Waters 
Wilderness, and Minnesota Center for 
Environmental Advocacy 
 

JUST CHANGE LAW OFFICES 
 
 
 /s/ Paula Maccabee     
PAULA G. MACCABEE (#0129550) 
1961 Selby Avenue 
Saint Paul, MN 55104 
Phone: (651) 646-8890 
Email: pmaccabee@justchangelaw.com 
 
Attorneys for Relator WaterLegacy 
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ATTACHMENT A 

 
COUNSEL FOR RELATORS 
 
MASLON LLP 
 
WILLIAM Z. PENTELOVITCH (#0085078) 
MARGARET S. BROWNELL (#0307324) 
EVAN A. NELSON (#0398639) 
90 South Seventh Street 
3300 Wells Fargo Center 
Minneapolis, MN 55402-4140 
Phone: (612) 672-8200 
Email: bill.pentelovitch@maslon.com 
margo.brownell@maslon.com 
evan.nelson@maslon.com 
 
MINNESOTA CENTER FOR 
ENVIRONMENTAL ADVOCACY 
 
ELISE L. LARSON (#0393069) 
KEVIN REUTHER (#0266255) 
1919 University Avenue West 
Saint Paul, MN 55105 
Phone: (651) 223-5969 
Email: elarson@mncenter.org 
kreuther@mncenter.org 
 
 
NILAN JOHNSON LEWIS PA 
 
DANIEL Q. PORETTI (#185152) 
MATTHEW C. MURPHY (#0391948) 
120 South Sixth Street, Suite 400 
Minneapolis, MN 55402-4501 
Phone: (612) 305-7500 
 
Attorneys for Relators Center for Biological 
Diversity, Friends of the Boundary Waters 
Wilderness, and Minnesota Center for 
Environmental Advocacy 
 
 
 
 
 
 
 
 
 
 

JUST CHANGE LAW OFFICES 
 
PAULA G. MACCABEE (#0129550) 
1961 Selby Avenue 
Saint Paul, MN 55104 
Phone: (651) 646-8890 
Email: pmaccabee@justchangelaw.com 
 
Attorneys for Relator WaterLegacy 
 
 
FOND DU LAC BAND OF LAKE 
SUPERIOR CHIPPEWA 
 
VANESSA L. RAY-HODGE (pro hac vice) 
MATTHEW L. MURDOCK (pro hac vice) 
500 Marquette Avenue, NW., Suite 600 
Albuquerque, NM 897102 
Phone: (505) 247-0147 
Email: vrayhodge@abqsonosky.com 
mmurdock@sonosky.com 
 
SEAN W. COPELAND (#0387142) 
1720 Big Lake Road 
Cloquet, MN 55720 
Phone: (218) 878-2607 
Email: seancopeland@fdlrez.com 
 
Attorneys for Relators Fond du Lac Band of 
Lake Superior Chippewa 
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COUNSEL FOR RESPONDENTS 
 
HOLLAND & HART LLP 
Sarah Koniewicz 
MN Attorney License No.: 0389375 
John C. Martin (pro hac vice) 
Bryson C. Smith (pro hac vice) 
Holland & Hart, LLP 
25 S Willow St 
Jackson, WY 83001 
(307) 739-9741 
SMKoniewicz@hollandhart.com 
JCMartin@hollandhart.com 
BCSmith@hollandhart.com 
 
Attorneys for Minnesota Pollution 
Control Agency 
 
CROWELL & MORING LLP,  
Richard E. Schwartz (Pro Hac Vice) 
A. Xavier Baker (MN #0337894) 
1001 Pennsylvania Avenue NW 
Washington, D.C. 20004-2595 
202.624.2500 
rschwartz@crowell.com 
xbaker@crowell.com 
 

GREENE ESPEL PLLP 
Monte A. Mills, Reg. No. 030458X 
Caitlinrose H. Fisher, Reg. No. 0398358 
Davida S. McGhee, Reg. No. 0400175 
222 S. Ninth Street, Suite 2200 
Minneapolis, MN 55402 
mmills@greeneespel.com 
cfisher@greeneespel.com 
dwilliams@greeneespel.com 
(612) 373-0830 
 
Attorneys for PolyMet Mining, Inc. 
 
VENABLE LLP 
Kathryn A. Kusske Floyd, 
DC Reg. No. 411027 
Jay C. Johnson, VA Reg. No. 47009 
Kyle W. Robisch, DC Reg. No. 1046856 
600 Massachusetts Avenue, NW 
Washington, DC 20001 
kkfloyd@venable.com 
jcjohnson@venable.com 
kwrobisch@venable.com 
 
Attorneys for PolyMet Mining, Inc.

Attorneys for Minnesota Pollution 
Control Agency 
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