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Objections t0 Respondent Minnesota Pollution Control Agency
(“MPCA”)’s Requests For Production of Documents And Written Deposition

Relators’

Questions

Dear Counsel:

Ramsey County District Court, the Honorable
John H. Guthmann presiding (the “Order”), t0 inform you of Relators’ objections t0 MPCA’s
requests for production of documents and written deposition questions.
Relators’ counsel write, pursuant to the order 0f the

Based 0n the Court’s Order, the nature and scope 0f

MPCA’s

discovery exceeds the scope

permitted by the Court.

As

the Court indicated, the scope 0f your discovery is for the limited purpose 0f avoiding ambush
and surprise at the Evidentiary Hearing. Rule 16 Conference Transcript of Proceedings, August 7,
2019 (“Hearing TL”) at 115:13-21. Questions regarding conﬁdential sources of information are
outside the scope of discovery in this matter, id. at 115:7-8, as are questions asking from where
Relators received documents. Id. at 114:19-21. Indeed, the Court made clear that the scope 0f

MPCA’s

discovery did not extend to questions regarding Relators’ conduct, but only to
“question[s] ofpossession, 0f evidence that might be used at the hearing.” Id. at 112: 18-20.
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With that scope in mind, the Court permitted MPCA 25 requests for production of documents and
25 written deposition questions. Id. at 115:13-16. The Court did not permit interrogatory questions.
Id. at 99:1-2.
Further, the Court indicated that Relators were to inform MPCA of their objections to the discovery
request by August 28, 2019. Id. at 115:22 (referencing schedule regarding Relators’ discovery
requests), 99:14-23. If Relators and MPCA are unable to resolve any disagreements regarding our
objections by September 4, 2019, we are to schedule a conference with the Court. Id. at 99:24100:6. We are not to answer your discovery requests until after these objections have been
resolved. Id. at 100:7-10. Thus, pursuant to the Court’s Order, Relators will not answer any of
MPCA’s discovery requests until after the following objections are resolved by mutual agreement
or by court order.
1.

Preliminary Statement

First, while Relators understand that the Court has declared that the Minnesota Rules of Civil
Procedure do not govern this proceeding, Relators assume that where the Court made reference to
provisions of the Minnesota Rules of Civil Procedure, the Court meant for such references to be
interpreted as they would be under the Minnesota Rules of Civil Procedure. Indeed, the Court
styled the August 7, 2019 Hearing as a Rule 16 Conference. Thus, except to the extent the Rules
are inconsistent with the Court’s Order, the Court’s Order is understood to incorporate the concepts
and definitions of the Minnesota Rules of Civil Procedure regarding requests for production of
documents, depositions upon written questions, and objections to discovery requests.
The responses set forth herein are based on information currently known by the Relators and their
attorneys. Discovery has not yet commenced. Prior to bringing the Motion to Transfer, Relators
only had information regarding MPCA’s procedural irregularities via litigation regarding Freedom
of Information Act requests, Minnesota Government Data Practices Act requests, and leaks from
concerned, anonymous sources.
As discovery progresses, Relators will supplement their responses to MPCA’s Requests for
Production of Documents (“Requests”) accordingly. Depositions, however, are not continuing in
nature, but rather elicit a witness’s testimony before a court reporter. Minn. R. Civ. P. 31.02.

62-CV-19-4625

Filed in District Court

EXHIBIT

A

August 28, 2019
Page 3

Objections t0 Requests for Production 0f Documents

2.

MPCA’s

Subject to and Without waiving the foregoing, Relators’ objections to

Requests are as

follows.1

Reguest N0.

Produce

1:

all

documents regarding any Procedural

Irregularities in the

NPDES

Permit that are alleged by Relators.
Relators object to this Request to the extent

Objections:

documents

it

that are not in Relators’ possession or control and/or

unduly burdensome, seeks
documents that are within the

is

possession 0r control 0f MPCA, and seeks documents that are subj ect to the attorney-client and/or
joint
trial

defense/common

interest privilege, the

work product

doctrine, and/or protections afforded

preparation materials. Relators further object t0 this Request t0 the extent

it

seeks documents

excluded from discovery by the Court’s Order allowing discovery only of documents reﬂecting
irregularities While excluding from the scope of discovery information 0n Where Relators received

and excluding from the scope of discovery the identity
of any conﬁdential sources and/or the source of any document revealed to Relators from any such
documents, see Hearing Tr.
conﬁdential source.
it

Id. at

1

at 114: 19-21,

15 27-8. Further, Relators obj ect to providing a privilege 10g to the extent

will directly or indirectly divulge

Request

is

any such conﬁdential source. Relators also object

that this

premature, especially considering that discovery has not yet commenced.

Subject to and without waiving the foregoing, Relators will produce non-privileged, responsive

documents in their possession at a time and place to be determined by
no later than 30 days from the date Which all objections are resolved.

Reg uest N0.
any

2:

Produce

all

documents regarding any allegation by Relators

statute, regulation, rule, or

policy in relation t0 the

NPDES

Objections: Relators object t0 this Request t0 the extent

ofRequest No.

1,

stipulation or court order,

it is

MPCA violated

that

Permit.

unduly burdensome,

is

duplicative

seeks documents that are not in Relators’ possession or control and/or documents

that are within the possession 0r control

attorney-client and/or joint

protections afforded

trial

of

MPCA,

defense/common

and seeks documents

interest privilege, the

that are subject to the

work product

doctrine, and/or

preparation materials. Relators further obj ect t0 this Request t0 the extent

seeks documents excluded from discovery by the Court’s Order allowing discovery only of
documents reﬂecting irregularities while excluding from the scope of discovery information on
Where Relators received documents, see Hearing Tr. at 114219-21, and excluding from the scope
0f discovery the identity of any conﬁdential sources and/or the source 0f any document revealed
it

1

The Fond du Lac Band of Lake Superior Chippewa is a governmental entity and also reserves
the right t0 assert privileges based on deliberative process and/or immunities t0 the extent they
become applicable.
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t0 Relators
is

from any such conﬁdential source.

Id. at

115:7-8. Relators also obj ect that this Request

premature, especially considering that discovery has not yet commenced.

Subject to and without waiving the foregoing, Relators will produce non-privileged, responsive
documents in their possession at a time and place to be determined by stipulation or court order,
no later than 30 days from the date Which all objections are resolved.

Reguest N0.

3:

Produce

documents

all

administrative record for the

NPDES

that Relators allege

were improperly excluded from the

Permit.

Objections: Relators object t0 this Request t0 the extent

it is unduly burdensome, is duplicative
0f Requests Nos. 1 and 2, seeks documents that are not in Relators’ possession or control and/or
documents that are Within the possession or control 0f MPCA and documents which may have

been discarded by MPCA, Which MPCA has failed to produce in response to Minnesota
Government Data Practices Act Requests, or Which MPCA has asked not be provided t0 MPCA
in written form. Finally, this request is premature, especially considering that discovery has not

yet

commenced.

Subject to and without waiving the foregoing, Relators will produce non-privileged, responsive
documents in their possession at a time and place to be determined by stipulation or court order,
no later than 30 days from the date Which all objections are resolved.

Reguest N0.

4:

Produce

documents regarding Relators’ allegation

all

With truthfulness, accuracy, disclosure, or candor in connection With the
Objections: Relators object to this Request to the extent

it is

that

MPCA

NPDES

failed t0 act

Permit.

unduly burdensome,

is

duplicative

ofRequests Nos. 1, 2, and 3, seeks documents that are not in Relators’ possession or control and/or
documents that are Within the possession 0r control 0f MPCA, and seeks documents that are
privileged attorney client communications, and/or protected by the
further object to this Request t0 the extent

it

work product doctrine.

Relators

seeks documents excluded from discovery

by

the

Court’s Order allowing discovery only of documents reﬂecting irregularities while excluding from
the scope of discovery information

on Where Relators received documents, see Hearing

Tr. at

114219-21, and excluding from the scope of discovery the identity of any conﬁdential sources

and/or the source 0f any document revealed t0 Relators from any such conﬁdential source.

Id. at

115:7-8. Further, Relators will not indirectly divulge any such conﬁdential source Via a privilege
10g. Relators also obj ect that this

Request

is

premature, especially considering that discovery has

not yet commenced.
Subject t0 and Without waiving the foregoing, Relators Will produce non-privileged, responsive
documents in their possession at a time and place to be determined by stipulation 0r court order,
no later than 30 days from the date which all objections are resolved.
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Reguest N0.

Produce

5:

all

documents

may

that Relators

seek to introduce

at the

Hearing,

regardless 0f the purpose of such use.

Objection:

Relators object t0 this Request to the extent

Relators than

would be found under

Request

that this

is

it

seeks t0 impose a greater burden 0n

the Minnesota Rules of Civil Procedure. Relators also obj ect

premature, especially considering that discovery has not yet commenced.

Relators further object t0 this Request to the extent

it is

duplicative of Requests Nos.

1, 2, 3,

and

4.

all parties exchange exhibit lists prior to the Evidentiary Hearing at a time
and place determined by stipulation and/or court order. Further, Relators reserve the right to amend
0r supplement their exhibit list, 0r otherwise introduce evidence at the Evidentiary Hearing not 0n
the exhibit list, due t0 the fact that while discovery is limited prior t0 the Evidentiary Hearing,

Relators propose that

Relators reserve their right to continue efforts t0 obtain evidence relating to

and also reserve their right
response t0 testimony 0f witnesses.

irregularities,

in

Reguest N0.

6:

Produce

all

documents

t0 introduce

that in

new documents

at the

MPCA’S

procedural

Evidentiary Hearing

any way support Relators’ responses

to

any of the

written deposition questions set forth below.

Objections: Relators object t0 this Request t0 the extent it is vague, as the phrase “in any way
support” is open t0 multiple interpretations, is unduly burdensome, seeks documents that are within
the possession or control 0f

MPCA,

and seeks documents

that are privileged attorney client

communications, and/or protected by the work product doctrine. Relators further object to this
Request to the extent it seeks documents excluded from discovery by the Court’s Order allowing
discovery only 0f documents reﬂecting irregularities While excluding from the scope 0f discovery
information on Where Relators received documents, see Hearing Tr.

at 114: 19-21, and excluding
from the scope 0f discovery the identity 0f any conﬁdential sources and/or the source of any
document revealed to Relators from any such conﬁdential source. Id. at 11527-8. Further, Relators

will not indirectly divulge
that this

Request

is

any such conﬁdential source Via a privilege

10g. Relators also object

premature, especially considering that discovery has not yet commenced.

Subject t0 and Without waiving the foregoing, Relators Will produce non-privileged, responsive
documents in their possession at a time and place to be determined by stipulation 0r court order,
no later than 30 days from the date which all objections are resolved.
3.

Objections t0 Written Deposition Questions

MPCA’S written deposition question

fail t0 follow the procedure provided by
Rule 31 0f the Minnesota Rules 0f Civil Procedure. The Court was clear that interrogatories are
not permitted in this matter. Hearing Tr. 99:1-2. Relators object that MPCA “written deposition
questions” are not properly framed as deposition questions put to a deponent designated by

Relators obj ect that

Relators. Instead, these are merely interrogatories that are labeled deposition questions.
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not calculated to lead t0 discovery 0f factual matters related t0 procedural irregularities, but rather

they seek the mental impressions, conclusions, opinions, 0r legal theories of an attorney 0r other
representative 0f Relators concerning the litigation.
Further, while an interrogatory

is

not “obj ectionable merely because

0r contention that relates to fact or the application 0f law

to fact,”

answer involves an opinion
Minn. R. CiV. P. 33.02, there is
its

nothing to suggest that this provision applies to written deposition questions. Indeed, the Court’s

Order that n0 interrogatories are permitted indicates that this provision does not apply here.
Hearing Tr. 9911-2. And While an interrogatory is t0 be answered “fully in writing,” Minn. R. CiV.
P. 33.01, a deposition upon written questions is t0 take place before an ofﬁcer of the court. Minn.
clear

R. CiV. P. 3 1 .02.

MPCA has not provided notice 0f the deposition, and this failure leaves Relators
Whom the

without any indication of when, Where, or before
P. 3

1

.01.

Finally, the Court indicated that the deposition is t0

by

MPCA’s

Rule 30.02. Hearing Tr. 11325-12.

And

deposition Will occur. Minn. R. CiV.

.

.

.

.” Id. at

counsel agreed to this provision.

Id. at

112:5-6.

MPCA’S

counsel suggested, t0 “what evidence

111224-25; see also 11227-12

(MPCA’S counsel agreeing With Court

the scope 0f these questions

do [Relators] have

be 0f Relators’ designee as would be governed

was

limited, as

would be related to disclosing the evidence Relators have), 1 12: 1 8—20 (Court stating
questions would be limited t0 “questi0n[s] of possession, 0f What evidence might be used at

that questions
that

the hearing”).

Relators reserve their right to “designate one 0r

Who

more

ofﬁcers, directors, 0r

managing

agents, or

and may set forth, for each person
Minn. R. CiV. P. 30.026). Once MPCA
notices the time and location 0f the deposition, Relators will inform MPCA 0f their designee(s).
other persons

consent t0 testify on

designated, the matters

on which the person

For the foregoing reasons, Relators obj ect
as improper and procedurally inadequate.

[their]

behalf,

will testify.”

t0 the entirety

0f MPCA’s written deposition questions

Speciﬁc Objections To Written Deposition Questions

a.

Subject t0 and Without waiving the foregoing, Relators object t0 the speciﬁc Written Deposition

Questions (“Questions”) as follows?

Question N0.

1:

Describe With particularity any Procedural Irregularities that Relators allege

occurred regarding the

NPDES

Permit.

2

The Fond du Lac Band of Lake Superior Chippewa is a governmental entity and also reserves
the right t0 assert privileges based on deliberative process and/or immunities t0 the extent they
become applicable.
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Objections: Relators object t0 this Question to the extent
relates t0 fact or the application

0f law t0

fact,

it

seeks an opinion 0r contention that

seeks the mental impressions, conclusions, opinions,

0r legal theories of an attorney 0r other representative 0f the Relators, exceeds the scope 0f

by the Court, and seeks privileged attorney client communications and/or
information protected by the work product doctrine. Relators further object to this Question as
premature, especially considering that discovery has not yet commenced.
questions permitted

Question N0.

2:

Describe With particularity the basis for Relators’ allegation that

EPA sought t0 prevent EPA’S comments
NPDES Permit.

from becoming part of the administrative record for the

Objections: Relators object t0 this Question to the extent
relates to fact or the application

of law to

MPCA and/or

fact,

it

seeks an opinion or contention that

seeks the mental impressions, conclusions, opinions,

or legal theories of an attorney or other representative of the Relators, exceeds the scope of

by the Court, and seeks privileged attorney client communications and/or
information protected by the work product doctrine. Relators further object t0 this Question as
premature, especially considering that discovery has not yet commenced.
questions permitted

Question N0.
issuance of the

3:

Describe with particularity the basis for Relators’ allegation that

NPDES

MPCA’s

Permit was based 0n communications 0r documents that are not reﬂected

in the administrative record.

Objections: Relators object t0 this Question to the extent
relates t0 fact

01'

it

seeks an opinion or contention that

the application of law to fact, seeks the mental impressions, conclusions, opinions,

0r legal theories of an attorney 0r other representative 0f the Relators, exceeds the scope of

by the Court, and seeks privileged attorney client communications and/or
information protected by the work product doctrine. Relators further object t0 this Question as
premature, especially considering that discovery has not yet commenced.
questions permitted

Question N0. 4: Describe With particularity the basis for Relators’ allegation that MPCA sought
t0 prevent documents or communications from being fully and fairly reviewed by the Court 0f
Appeals.

Objections: Relators object t0 this Question to the extent
relates to fact or the application

of law to

fact,

it

seeks an opinion or contention that

seeks the mental impressions, conclusions, opinions,

or legal theories of an attorney or other representative 0f the Relators, exceeds the scope 0f

by the Court, and seeks privileged attorney client communications and/or
information protected by the work product doctrine. Relators further object t0 this Question as
premature, especially considering that discovery has not yet commenced.
questions permitted

Question N0.

5:

Describe with particularity each instance in which Relators allege that

failed t0 act With truthfulness, accuracy, disclosure, or

candor in connection With the

MPCA

NPDES

Permit.
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Objections: Relators object t0 this Question to the extent
relates t0 fact or the application

0f law t0

fact,

it

seeks an opinion 0r contention that

seeks the mental impressions, conclusions, opinions,

0r legal theories of an attorney 0r other representative 0f the Relators, exceeds the scope 0f

by the Court, and seeks privileged attorney client communications and/or
information protected by the work product doctrine. Relators further object to this Question as
premature, especially considering that discovery has not yet commenced.
questions permitted

Question N0.

6:

Describe with particularity each instance in which Relators allege that

MPCA

improperly destroyed, discarded, or failed t0 retain written records of communications With
regarding the

NPDES

EPA

Permit.

Objections: Relators object t0 this Question to the extent
relates to fact or the application

of law to

fact,

it

seeks an opinion or contention that

seeks the mental impressions, conclusions, opinions,

or legal theories of an attorney or other representative of the Relators, exceeds the scope of

by the Court, and seeks privileged attorney client communications and/or
information protected by the work product doctrine. Relators further object t0 this Question as
premature, especially considering that discovery has not yet commenced.
questions permitted

Question N0.

7:

Describe with particularity

how Relators

alleged Procedural Irregularities associated with the

allege that they

NPDES

Objections: Relators object t0 this Question to the extent
relates to fact or the application

of law to

fact,

were prejudiced by the

Permit.

it

seeks an opinion or contention that

seeks the mental impressions, conclusions, opinions,

or legal theories of an attorney or other representative 0f the Relators, exceeds the scope 0f

questions permitted

by

the Court, and seeks privileged attorney client communications and/or

information protected by the work product doctrine. Relators further object t0 this Question as
premature, especially considering that discovery has not yet commenced.

For each document that Relators allege was improperly excluded from the
administrative record for the NPDES Permit, describe With particularity Why Relators allege the
document should be included in the administrative record.

Question No.

8:

Objections: Relators object t0 this Question to the extent
relates to fact or the application

of law to

fact,

it

seeks an opinion 0r contention that

seeks the mental impressions, conclusions, opinions,

or legal theories of an attorney or other representative of the Relators, exceeds the scope of

questions permitted

by

the Court, and seeks privileged attorney client communications and/or

information protected by the work product doctrine. Relators further object t0 this Question as
premature, especially considering that discovery has not yet commenced.
Subject t0 and without waiving the foregoing objections, and upon sufﬁcient notice provided

by

MPCA and proper written questions for a deposition, Relators Will designate one or more persons
to

be deposed.
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Relators reserve the right to supplement, extend, or modify these objections.
In keeping with the Court’s Order, Relators propose a telephonic meet-and-confer on Tuesday,
September 3, starting at 10 a.m. central time, during which call Relators will make a good faith
effort to resolve the above objections. Please advise, via email, your availability for such a call.
Portions of the hearing transcript cited in this document are attached for your convenience.
[signature blocks on following page]
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Dated: August 28, 20 1 9

JUST CHANGE

MASLON LLP
/s/ Evan A.

LAW OFFICES

Nelson
/s/ Paula

WILLIAM Z. PENTELOVITCH

(#0085078)
(#0307324)

Maccabee

PAULA G. MACCABEE (#0129550)

MARGARET S. BROWNELL
EVAN A. NELSON (#0398639)

1961 Selby Avenue
Saint Paul,

MN 55104

90 South Seventh Street
3300 Wells Fargo Center
55402-4140
Minneapolis,

Phone: (651) 646-8890
Email: pmaccabee@justchangelaw.com

Phone: (612) 672-8200
Email: bill.pentelovitch@maslon.com

Attorneyfor Relators WaterLegacy

MN

margo.brownell@maslon.com
evan.nelson@maslon.com

FOND DU LAC BAND OF LAKE
SUPERIOR CHIPPEWA LEGAL
AFFAIRS OFFICE

MINNESOTA CENTER FOR
ENVIRONMENTAL ADVOCACY

/s/

LARSON (#0393069)
KEVIN REUTHER (#0266255)
ELISE

L.

19 1 9 University
Saint Paul,

Vanessa Ray-Hodge

SEAN W. COPELAND (#0387 142)
1720 Big Lake Road
55720
Cloquet,
Phone: (218) 878-2607

Avenue West

MN

MN 55105

Phone: (651) 223-5969
Email: elarson@mncenter.org

Email: seancopeland@fdlrez.com

kreuther@mncenter.org

NILAN JOHNSON LEWIS PA

SONOSKY, CHAMBERS, SACHSE,
MIELKE & BROWNELL, LLP

DANIEL Q. PORETTI (#1 85 1 52)

VANESSA L. RAY-HODGE (pro hac vice)

MATTHEW C. MURPHY (#039

1

MATTHEW L. MURDOCK (pro hac vice)

948)

500 Marquette Avenue, NW, Suite 660
87102
247-0147
Phone: (505)

400
55402-4501
Minneapolis,
Phone: (612) 305-7500
120 South Sixth

Street, Suite

Albuquerque,

MN

NM

Email: vrayhodge@abqsonosky.com

Email: dporetti@nilanjohnson.com

mmurdock@sonosky.com

mmurphy@nilanj ohnson.com

Attorneysfor Relators

Attorneysfor Relators Centerfor Biological

Fond du Lac Band 0f

Lake Superior Chippewa

Boundary Waters
and Minnesota
Centerfor Environmental Advocacy

Diversity, Friends 0fthe

Wilderness,
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cc:

Counsel for PolyMet: Monte A. Mills, Davida S. McGhee,
Caitlinrose H. Fisher, Kathryn A. Kusske Floyd, Kyle W.
Robish, and Jay C. Johnson
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