
I. r;VCl']'i\LS 

(1) Part:ies. parties to' this agreement (hereinafter. 

tho Agreement) are the United States Environmental Protection 

Agency (hereinafter} the EPA) and thc Minnesota Pollution Control 

the terms and conditions for approval by the EPA of the State of 
'" 

the 

Participation in National Pollutant Discharge Elimination System'l 

(hereinafter, the Guidelines) prornulgat 

247. Friday, December 22, 1972, 40 C.F.R. Part 

Various sections of the Guidelines require the Chief AdminJstrativ0 

Guidolines nrc to be implemented. To satisfy the reqllircments of 

the Director of the Agency (tlerelnaf't.er 1 the 

the Regional Ad~ini5trator). The Sections of this Agreement are 

numbered i.n nccorcianc0 with the Sections of the Guidelines. 
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'\' .... 

CODsiutent with the Guidelines. 

(2) The Agency t:hal1 employ the 1>:r'oceclure8 of HPC 36 

pending its becoming properly filed and thus having the force 

and erfect of law. The .Agency exoects that WPC 36 will have . . 
1 J IS?!;. 

from the EPA to the Agency}l and (1J) to :l.DGUT'O thEit any 

dcf~ciencics in the trans£erred DFDES fODDS shall be corrected 

. 
thlr3 hg:cecmcnt the Heg.iollnl Adrninistrator shall transmit; to 

tb.e Director a list of al.1 NPDES perm:1t rq:rp,licrrtions received . 

• SIC Code, application number, and indicate whether EPA has 

determined which appJ.icatlons are complete. 
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the priority order to be used EPA to tra~s~1t the ayp:ic2-

tioD files to bim. The application file shall include the NPDS3 

permi.t applicat:J o.n and any athol' pertInent (lata collected by E:'/:., 

The application files shall be transmitted to the Director according 

to the priority order identified, and the BPA shall retain one 

copy of each fl1e transmitted to the DIrector. 

(4) POl' an application identified as incomplete or otherwise 

deficient by the EPA, the Director shall obtain from the dischargel' 

the information identified by the EPA as being necessary to 

complete the application. The Director, at his discretion, may alse 

obtain additional information for those applic~tions identified by 

the EPA as complete or incomplete to update or process the 

(5) Once the Dlrecl;or deterTil:Lnes that an appl::Lcat:l.on :1.3 co:npletc; 

he shall transmit two copies of the completed app12cation and a 

cover letter indicating that the application has been determined 

to be complete to the Regional Administrator, Attention: Permit 

Branch. If the EPA concurs that the application is complete, one 

copy shell be routed to the Regional Data r,1anagement Section, Surve:!.l~ 

lance Division, through the Compliance Section, Enforcement Division, 

for proces:':",.ing into the Natlonal Data Bank and the other eopy shall 

be placed ~n the NPDES Permit Branch file. 

(6) The Director shall be timely advised by letter that the 

Heg1.onal HPDES Permi t 111'oncb coneurs \'1i t::h his deterrrrj nat;lon and that 

a copy of the. application has been transmitted to the Data Manace-

l· ... : 
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(;OIoplc'tc, tIle t Branch shull identify the 

def1ciencies by letter to the Director. Tho Director shall att t 

to resolve all deficiencies within 20 days of date of receipt of 

nottfJca::i on., 

on an application for a 

not to exceed a total of 40 days. The Director may assume, after 

cation 0.1" l'cce1pt or the Eippl1cat1on ~ t:hstn.o comment1s i'orthce,ming 

the end of 20 days. 

all deficioflcies identi£ied by the EPA are corrected and the Director 

receives a letter from the EPA concurring with the Director that 

the application is complete. 

3 e c t i on J,;;~l.L!..gL~ ... (:r2:9~31 [3 m:l. D 5 t c::..n-p r .))at,n ~ t (2.~J;;eJ;LJ::i~g~ 1. f\ (En in). s t rat () ~~:)w· 

(1) The Director shall transmit to the Regional Administrator 

.. : .. >.., .... 

copies of completed NPDES application rOMUS subnlitted by the applicant . 

the 3t:ab:!.'. Vlherl th.S' Staj;;e dete:r'rrlinc:!:'i that thcNFDES application 

the fo:cms t<!ltha. CO\tc!' lette:c .i.ndJ cn.t5ng that the fornls are 

(:t(Jrnpl.ct,c sl:lc.1J. b(~ tl~·r:f.!1s·mi t~t·cd -to ·tJ1,C~' Rc}glt)fl£11 t:;.clrnirligt.T~[tto'l~, 

MPCA(62-cv-19-4626L008551 

62-CV-19-4626 Filed in District Court
State of Minnesota

12/27/2019 4:16 PM



I'outed. to the; 

Surveillance and Analysis Dlvisj.on, through the ComplIance SectloD, 

and the ot heI' C(lPS shall be plaeedin 

the Reg:ic)nal NPDBS Permit Branch file. rEh? Dir'ector shall be 

a,d"'-li.sed l):l letter t:Jlfit~ t11·e .E:}'fl C{).flCtlrS \4.1.t.:h 11:1..8 (lc~tel·~nl:t.nat:tf)Yl 

directly into the GPSF subject to prior approval of procedures 

by the NPDES Permit Branch and Data Management Section. If the 

EVA determines that tl)c NPDES applica ticnform l8 not cornplete.~ 

the deficiencies shall be identified by letter to the Director. 

be processed by the 

should the Regional Administrator identify any discharse which 

has a total volume of less than 50,000 gallons on every day 

which is not a minor eli 

the Director, the 

discharGe to submit additional NPDES applicati~n forms or any 

other ini'o:cmatlonrequcEted by 'ebe Hegi.onal Adrn::1Jt:i.strEtor • 

. 
DLrcctor shall transni t copies of notit'crecf,:i ved by hirn fr'om 

pUl'(;uant t() ,~~cct~:l.~Jn 
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efflueflt 

reports or plans as confidential upon a showing hy any person t 

entitled to protection as trade secrets of that perso~. If, 

such information to the Regional Administrator for his concurrence 

in any determination of confidentiality. If the Regional Admin-

considered rar confidential treatment merits such protection he 

of the Director. The Regional Administrator shall simultaneously 

provide a copy of the request to the person claim~ng trade 

seCT'ecy. fJ:'he Genera1 Counsel shall determi.ne vrheth(~'r the inf"o.nna~ 
, 

tioD In question would, if revealed, divulge methods or processes 

entitled to protection as trade secrets. In making such determinc-

tions, he shall consider any additional information submitted to 

the Office of General Counsel within 30 days o£r0ceipt of 

the request from the Regional Administrator. If the General 

Callnsol determines that the information being considered docs not 

contain trade secrets he shall so advise the Regional Administra-

tor and shall notify the person claiming trade secrecy of such 
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t'ollOvtl the malling of such not c. the Reglonal Administrator 

shall communicate to the Agency his decision not to concur in t 

withholding of such information, and the Agency and the Regional 

Adrninl strator shall thCTl maJ{oB...vailable to the public upon reqLH:/st, 

court 

the United States. 

(2) Any information accorded confidential status whether 

Tbc of 

mont; to :include speciaJ eondition.r3in permits f'ormun:lc 

limitati(ms of SectS-on 301 (15) (1) of the Act due, t:c the lack 

l ' 'J'1 . . (> .... () )'t'x 

.~ .. 

tioD and maintenance conditions 
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1~ (:1 (;:, ::1 1. :1. t 11 (~rlt. 

of State and local capabilities 
i 

compliance objectives to be achieved befor~ :uly 1, 1971; and 

c;:! FezJ.er~'C'i.l the permit shall 

be immediu t;ely reconsideration and modification with 

Agency shall keep all such permits under close review to insure 

compliance with the special conditions. 

On the last day of the months of February, May, Augqst~ 

tor, Attent1on: Compliance Section, Bnforcement 

of all instances, as of 30 days prior to the date of sueD report, 

of failure or refusal of a NPDES permittee to cOlnply with an 

interim or final requirement or to notify the Director of compliance 

of the Oujde}ines)~ 

or modification of a schedule of compliance. The list shall be 

available to the public for inspection and copying and shall CCD-

tain at least the following information with respect to each 

instance of noncompliance: 

ell The name and address of each non 
permittee; 

(2) A short d~scription of each instance of Done cm-
P'1 .; ~ J1 C p (c; e' j" a 1 "I U' ~"('< t l') ,'" 'U' "'J"" '; '" '~Y' ,0, '1 ~, ~/, i l"l "" Y"; n ~i <~~ r" ,'" ~.L . .J.,(::;;.. . "". L. iIIo '2:.-:. ~ . t: .Jw . ..::..... J... '.... ~ "., ..... ~' ,~...l" ~.~.",,"' V l·7..t., ,~, ~::., ",,-, ,,~ .. .;.. <.-.. ...... ~. J ~ .. ..;....~,"'. ~ > .• ' .:t 

2 week de in comDencumcnt of COD2tructlon of 
,' ...• "'-', ',Y ( • ..i:: ;.".'o 
v- .~.~. ,~ .;. ',";., ."", .:. 
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tor of c lienee w'Zh an interim u. t to 
30th~ (~t:c.); 

(3) A short description of any action or proposed 
actions by the permittee or the Director to COlli-

ra .. j' or enfoI',;;e c 'M:..t'Yn~0: \-;j.th an interim or 
f ItlEtl. T;.·eqe~lJ . .r:e.(~r'~~~J1t; ftflt:l 

(4) Any details which tonrt to 0xplaln or mitigate an 
irl~Yt·~l!1c.e of~ ~1011C· lJ...ar1c·('~ ~;i tl't all, irlt·f~~cim or~ ,f'irl""w 
aJ. IVE;(ltlir'C~lJf;r~t, (e~f;(, (:orl2~t£~tJ(~:t.ior1 ·(lc'J.(l,y'~:;(t 01.1-0 tt) 

materials Ghart~se, plan approval delayed by 
objections, etc.). , 

(1) At the t1nJ0 a public notice required by Section 124.32 

of t.rre GuldeLtnes iSlssued j the Director sh.all transJrL't t onp C)l)Y 

information transmitted with the proposed permit shall include 

any unda11 terms> condi tiC)!}f; ~ requJ.l'emcmts:> 01' document,s 'i,'hJ ch are 

part or the proposed lJcrm:Lt or "Which affect the author5.zk-

tioD by the proposed NPDES t of the discharge of pollutants. 

(2) After a public notice p3riod has explred~ the Agency 

shall consider all comments rec~ived as a result or the public 

notice and may lTlocLLfy the proposed HPDES permJ. t as it Gonslders 

the :>-', .-':,. '< .~ 

~~, :".,,- j 
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permit as it considers Le, If a puLILc hearinE; 

is requested and should the AGency decide not to hold a public 

hearing, tile Director shall provide the Regional Administrator 

and all parties requesting the hearing, a written explanation of 

why the hearing was not 1d before submitting the proposed UPDES 

permit to the Regiona] Administrator for 

(3) IT a proposed NPDES permit issued with a public notice 

is modified as a result of the public notice or public hearins, a 

revised copy of the proposed N?DES permit 1 be transmitted 

may provide a verbatim trans-

(4) Ir a proposed NPDES permit is not revised after a lie 

NPDES Permit Branch, 

letter that the proposed NPDES permit issued with the public notice 

has not been revised and request 

The request for approval shall include a copy of all written 

statcrnents Y'c~cel ved from the publ::1.n notlc (::. 

(5) The Regional Administrator shall respond within 15 days 

the date of receipt of the letter requesti final approval to 

; . .;, N. , 

:.,... t>, t,) '~~ 

, , 

111 ~.,,: (: (~. ~~. ,:1. t) l'~ ".: .. ~ ',. :",:: 
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~ object to or rna -::"'::" f\' .('( ·t~:: :~,:;.~: ~~: 0:-
';', ~ •. " "-," ',',';' ~ :- ,:: . ..: ',h '". 

respect to the proposed NPDES p If' J10 t1x'11: tctn conrnent .i.s 

rec(d ... v<~d by the hgency frotH the Heglonal Admln,istX'ator Hi thIn the 

to any right to object. ~~e resolution by the Director of these 

20 days to the Regional Adm1nistrato~ and no perloit shall be 

issued before written approval of such resolution by the Regional 

Administrator does not respond within 20 days after receipt of "" n?.';,.. 
~/ .. " ........ 

Director's resolution. the Director may assume that the EPA has 

t() of th.s 

such permit~ as resolved. 

120 

istrator shnll consider the waiver of 

tiOD which involves discharge of toxic 

of Mlnnesotu's borders • 

~otify the Agency 
.. 
of 11i.s This i t1 1.. t~ :1. ·8.1 tt& i.. ~\:r C I~ 5 fJa ::t J. 

····1 ~'. :-.:· .. 1 ;;. ,.:.., ~, ~.... { ~ , 
! ..... ~~;. . ", " ".~ :.. 
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3.: :. ~;Y ~"­
~. :;: :;':::' :: .... 

cmentine the permit program. 

(1) The Director shall transm!.t to the Recional AJministrator 

B:cannh, together ';11th d.ny Dnd all t er'm~;I> condlt1ons j :;?f;fqu .. :ircrne:;t:::t) 

the authorization by the NFDES permit of the discharge of 

poll ut arlt;s. 

a copy of the Director's letter to toe 

(1) Permit condltJons issued by the Agency for any discharge 

authorized by a UPDES permit which (a) is not a minor dischay 

been e:::d;abJjshed by the Adlrdnistrb.tor pu:csu2int to Section 307 (.::1) 

or the Act. shall require monitoring by the permittee for at least 

(i) Flow (in gallons per day); and 

$: '~": ,f.'", /" .~'.. 1'. 

;;.' :.. .~:.' ..i. ':.' .'; .... ~...: 
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( .. , ;'. l(..., . 

uJJaJcnt, rneasul'el':cnts) 
reduction or elimination 

coerric;Lcnt;;;:; (II" 

lihich 21J'((~ 8t}1)j(~c;·t 

under t term~ and conditions of the IJe x~rn.i t~ ; 

(h) Pc~lltltD,tlt.S ~~~1hJ clt t~ .11 es? [(:lt1d.s~, ()rl t:l")e 
basis of information avail 1e to it, could 
have a significant impact on the quality of 
navigable waters; 

(e) Pollutants specified by the Administrator, 
In N;t;ulcttlons :Lssued purrsu0\rd; to the Fcci­
eral Act~ as subject to monitoring; and 

(d) Any pollutants in addition to the above 
l~rh.l,c.h t,l:e Re·gic~:21'21 1::: t l'*at()l"$ r·c~·(iUc:st·.s,. 

in writing, he monitored. 

Administrator may make the requests specified in paragraphs let) 

ftt:ld (c) ho:('oi11. 

data subml.tted by NPDES permittees on self-monitoring report forms> 

the reporting forms to t.he 

.Regional Administrator, Attention: Compliance Section, 

into·the 

tion, upon the written request or the Regional Administrato?, the 

Director shall notify and require the permittee to extend the 

ties and results. 
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(1) 11e ~6 data submitted 

permittees in NPDFS reporting for~s and other forms supplying 

as of 3D days prior to the date of such report, where the data 

that effluent limits in the NPDES permits are exceeded, Where 

shall identify tbe errluent . 1;' h exaeccea, de8crl~e 

actions or proposed actions by the NPDES permittee or the Agency 

liance with the limits and describe 

details \>thich tend to explain or mitJg,-lte UD ~tnstance of non-

COlnp 1. :Laxwe. 

for publicly-owned treatment works is xioluted J he shall notify 

action relating to proceedings to restrict or prohibit the 

not utilising such treatment works prior to the finding that such 

condition was violated. 
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> < 

~l:Cl.1 

el'iali, chert circumstances ove~ which t 

tdthin 30 notice 

the Regional Administrator d08s not obj ect in to any 

The Director or his authorized represen tive shall not 

the Regional Administrator by telephone as soon as he is notified 

of any actual or threatened endangerments to the health or welfare 

of persons resultJ.ng from the discharge of pollutants. The 

Director or his authorized representative shall utilize the t01e-

Telephone contact may be made i1::i.tl] 01t1101' the district ofrj,(~es or 

the regional ofFlcCD, as the Director tcrmines appropriate. 

The Regional AdJrtinistrator shall transmit to the Director 

pelle 

Administrator in regulations issued pursuant to the Act or in 

of pollutants into wells. 
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11 l}t; 

all 

ts to be processed in 

part of the schedule aimed at issuing all principal and the 

all non-principal permits in the State of 

NrDES pc:r;ntts by JUJW 30" 19T5. T'tlc schedule shall b,,"~ expended 

by the Director on a quarterly basis thereafter to identify the 

Agency and the Regional Administrator following the public hearings 

to evaluate the Sta 

:caised at the hem':tnr:;s. The heax'ing record;;) shall be lEd:'t ope'})' 

or evidence tending to rebut testimony presented at the public 

approved and 

f'ort'121'tUng of the reconl!rlcmdat::LorJS of the Rc':-;10na1 Adn11nlLi a tor 

or: Administrator shall 

," • ,', • ","c" 

~., J .:' ':. ," ,t·: > •. .' ••. -~ .. ,..,:. ....:,. .,'. ~ •• ~ -J,' t..' 
.. ." '" 

'c"- ;./ .1 . . ~ ...... '" 

.; .~ "l: ,~ 
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~' ~, ) \J .. A.Il the Stat0 of Minnesota and t 

of EPA. If the Administrator of BPA determines that any provisions 

of such aGreements do not conform'to the requirements of Section 

or Guldelines~ he shall notify the State and 

the Regional Administrator of any revisions or mod1Tications which 

must be made in the written agreements. 

in this Agreement is reduced substantially, by the Agency upon 

30 days written notice to the Administrator and Regional Admin-

nmsL be Issued by the H(~g1onHl }\dmini str'ator bc:f'ore the Ag,ency 
" 

::",:, "'~ 

[ .... 
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tting copies of such 

t.o t~ 
, , 

rt f::' ~D :L c~ 1'1 tt 1 A (1 Tn :1. '1'11 ~1 t~. :r~ ft t () l~ t) S {) t, f'l c~ l~"' J.1. s {} 1;) 'r'~ (} tl .1. d ·c' t1 It e:r~ C:' 1~ 71. .> 

s{r li·1~::t:,·:·OF ~4 T. ?-1lFE:2: (YI~ Pi 
I} 0: IlL:.':U·(J: I (; ii' C () 1~1'1111 C~ r.~ }\ (1 r::ri (~ y 

HEGTON V 

", ..... . 
~w .' .' 
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c:::.·: :.:" .' .,' 
·····?~s ' 

:: ..... . 
:~ ~ ••• .' '. ••••• ~< •• :i j.~ .. 
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2 

b. That. each public no ice issued by the Minnesota Pollution 
Control P.9~~ncy fcrperfTl ts covered by the vlaiver include the 
following sCO.tement: 

"Pursuant to the via i ver prov; s ions authodzed by 
40 eFR Pa}'t 124.,16, this Pl"oposed permit is 
Hithin the class, type and size for which the 
Regional Administrator, Region V. has waived 
his right to review, object 01' corrrnent on this 
proposed permit action. II 

2. The foregoing does not include ~'!aiver of receipt of complete 
copies of NPDES applications, draft pennits, public notices of 
permit applications (and any required fact sheets), notices of 
public hearings, and copies of all final NPDES permits issued, 
including final permit modifications. In addition, the foregoing 
does not include a waiver of the obligation to transmit complete 
copies of NPDES applications and of NPDES reporting forms to the 
national data ba,nk, nor the right to receive cop-Ies of notices 
to the r~innesota Pollution Control t\gency from any publicly-ovmed 
treatment works, as detailed in 40 CFR 124.45 (d) and (e). 

3. The Regional AdministratOl~ reserves the right to terminate the 
foregoing waiver, in \'lhole or in part or with respect to any 
specific discharger, at any time. Any such termination shall be 
accomplished by the Region~l Administrator, in writing, and a copy 
of such written termination shall be delivered to the Executive 
Director, Minnesota Pollution Control Agency. 

~. The foregoing waiver shall not be construed to authorize the 
issuance of permits which do not comply with applicable provisions 
of Federal or State law~, rules, regulations, policies or guidelines, 
nor to relinquish the right of the Regional Administrator to petition 
.the f>1innesota Pollution Control Agency for t'eview of any action or 
inaction because of violation of Federal or State laws, rules, 
regulations, policies or guidelines. 

As part of EPA responsibility to evaluat~ the State operation of the NPDES 
program, the Regi ona 1 Offi ce vd 11 cont i nue to rev; e'i'! and corronent on penrd ts 
not covered by the \lla i ver as we 11 as selected minor permits covered by the 
waiver and to determine the need for periodic public meetings similar to 
that held on May 5, 1976. 

I believe that the granting of this waiver will bring us closer to the 
achievement of the goals of the National Permit Program. I also believe 
that Minnesota has an excellent opportunity to accomplish these goals 
while also operating an active program of public involvement. 
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3 

I wish you the best success in this endeavor and look forward to the day 
when all discharges to Minnesota. waters are in compli~nce with their 
NPDES pennits. 

Sincerely yours, 

-4 /) 1/"" - ·::1V· ,// , //c~-;7{;:£ yC£z~f.,-
George R. Alexander, Jr. . 

- Regional Adr:iinistrator / '. 

, 
. . 0' 

~, ~ .. . : .. 

'I: ~. J; :' I 1 f 

.. ~: : , j 

" . 
. , 

" .: 

- . ~ . 

::", ......... i. .. 
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9 DEC 1978 

Honorable Rudy Perpich 
Governor of Mi rmesota 
St" Paul, Hi rmesota 55155 

Dear Governor Perpich: 

OFFICe: OF ENFORCEMENt 

On June 30, 1974~ Minnesota received authority to administer the 
National Pollutant Discharge Elimination Syst.em (NPDES) within its 
barriers. EPA is approval letter indicated that Wt1 woul d retain authority 
totssue permits for Federal faci1 ities within the State. The reservation 
of authority over Federal facilities was necess.ary because the Federal 
Water Pol hrtion C.ontrol Act {fWPCAl precl tided State regulation of these 
facil ities. 

The 1977 amendments to the FWPCA speCifically authorize the States 
toadminist.er the NPDES permit program as to Federal fecil ittes. 
Accordingly, I hereby approve the State of Minnesota's request to assume 
th'! s respol'lsibH ity ,. Tni s approval overrioes any contrary 1 anguag€ in 
EPA! s ·June 30, 1974~ letter approving the Sta.te N?DES program .• 

'we are 91 ad to transfer the administration of the NPDES permi t 
program for Federal faci11tie.s to the State of Minnesota,. Region V will 
be working with the Minnesota Pollution Control Agency to facilitate the 
timely transfer of the background. information and. documents for 
Federal facTI ities. 

cc: Ms. Sandra S. Garrlebring 
Exet:uti ve Oi rec tor 

5, ncere1y yours ~ 

}, - fJ) · 
11~fv~ lJ > i~~VY~·7 
Harvin So> Dl.H"l1iJ'lg 

Assi stant 'Admi ntstrator 
for Enforcement 

Minnesota Pol.1ution c.ontro) Agency 
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.:.. ......................... . 

.~. .~ ~ : . 

. { f~: ·6 

JlJL 1 B lSlS 

Gencral Pretreatnent 
ist.i })() 1. t. 1() n. ~ 

MinnesotA COltducts pursuant to this 
t in accordance vith t 50 

of u. S. Enviro~n0n 
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MODIFICATION TO NATIONAL POLLUTANT DISCHARGE ELIMINATION $YSTH1 
r'1EHORANDUM OF AG.REEMENT BETWEEN THE STATE Of NINNESOTA 

AND THE UNITED STATES ENVIRONr~ENTAL PROTECTION AGENCY, REGION V 

The Memorandum of Agreement approved June 28, 1974 ~ by the Administra.tor of the 
United States Environmental Protection Agency between the~1innesota Pollution 
Control Agency (hereinafter" the "State") and the United States Environmental 
Protection Agency (hereinafter s "U.S. [PAil) Region V is hereby modified to define 
State and U.S. EPA responsibilities for the establishment and enforcement of 
National Pretreatment Standards for existing and neN sources under Section 307 (b) 
and (c) of the Clean \tJater Act (hereinafter the Act) as follows: 

The State has primary responsibility for: (a) enforcing aga.inst discharges 
prohibited by 40 C.F.R. Section 403.5; (b) applying and enforcing any National 
Pretreatment Standards established by the U.S. EPA in accordance with Section 307 
(b) and (c) of the Act; (c) reviewing, approving~ and overseeing Pub1'lcly O~'med 
Treatment Horks (Pan)) Pretreatment Programs to enforce Nati ona 1 Pretreatment 
Standards in accordance with the procedures discussed in 40 C.F.R. Section 403.11; 
(d) requiring a POTW Pretreatment Program in National Pollutant Discharge Elim­
ination System (NPDES) Permits issued to POTt4s as required in 40 C.F.R. Section 
403.B and as provided in Section 402(b)(8) of the Act; (e) revievling and approving 
modification of categorical Pretreatment Standards to reflect removal of poll utants 
by a POTl4 and enforcing relc'ited conditions in the POTWs NPDES Permit. U,S. EPA 
Ni 11 overvi ew and approve State pretreatment program operations consistent I'd th 40 
C.F.R. 403 regulations and this ~1emorandum of Agreement, 

The State shan carry out inspection, surveillance and monitoring procedures which 
will determine, independent of information supplied by the POTh!, compliance or 
noncompliance by the POTW with pretreatment conditions incorporated into the POTW 
permit, and carry out inspection, surveillance and monitot"ing procedures which 
will determine~ independent of information supplied by the Industrial User~ whether 
the Industrial User is in compliance t'Jith Pretreatment StandiH'ds. The number of 
inspections to determine compliance shall be agreed upon as part of the annual 
section 106 program plan process. 

The State shall not issue, reissue, or mOdify any NPOES permit for a major POTl.1 
with pretreatment requi rements until it receives an approval for such issuance, 
reissuance, or modification from U.S. EPA. If no comment is received by the State 
from U.S., EPA Nithin 90 days from the date of receipt of such a request for permit 
issuance, reissuance, or modification, the State may assume that U.S. EPA has no 
objection to the issuance of the NPDES permit. It is Regional pOlicy to .attempt 
to process each request for approval within 30 days. To assure that no request 
for a major POTW is lost or not acted upon. the State shall contact the U.S. EPA 
Regional Permit Program by telephone ~vithin 35 days after it transmits such a 
request in the event the State has not received a response from the U.S. EPA by 
that time. The State shall take final action on NPDES Permits for minor POH4s 
with pretreatment requirements without the need to obtain U.S. EPA approval. 
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Section 403.6 National Pretreatment Standards: CategQrica'!~~.t~ndard5 

The State shail review requests from industrial use/'s fotindustrial subcate­
gOf~ies. rnake a written determination whether the Industrial Us·er does Of does not 
fall within a particular cate90rical pretreatment standard and state the reasons 
for this determination, The State shan fOrhard its findings together with a copy 
of the request and necessary suppot"'ting i nfornmtion to the U.S. EPA Regiona1 
Enforcement D1 vi s i on Di rectot for concurrence, If the Enforcement D1 visi on D1 rector 
dces not modify the State! s decision \>}ithin 60 days after receipt thereof, the 
State!s finding is final. Hhere the request is submitted to the Enforcement 
Division Director or "illere the Enforcement Division Director elects to modify the 
State '5 decision. the Enforcement Di vision Director j s aeci sion wi 11 be fi na 1. 
Whel"'e the final determi nation is made by the Enfofcement Di vi sion Director, the 
Director shan send a copy of this determination to the State, 

S~j;lQ_n".~~pl:.2_,,~ategoi"i~al"~retreatment Standards Credit Remova'j !r:.d~._?_estiq!L1.03,i 
POriA Pl~etreatment Program Mperova 1s 

The State shaH review and act on rani appl icatiofls to revise discharge limits for 
industrial users Nha ate or may in the future be subject to categorical pretreat~ 
merit standards and requests for approval of POTH Pretreatment Programs. The State 
shan not take a finaiaction on d major POThI!; application to revise categorical 
pretreatment standards until it receives approval for suchactiof1 from the U,S. 
EPA. If no comment is received by the State from U.S. EP,l\ dudn9 the 45 day (or 
extended) evalutiofl period provided for in 40 C.LR, 4G3.11(bH1J(iiL the Sta.te 
may assure that V,S. EPA has no objection. To a.ssure that no request is lost or 
not acted upon. the State shaH contact the U.S. EPA Permit Program by telephone 
within 30 days a.fter it transmits its determination in the event the State has not 
r'eceived a response from the U.S. EPA by that time. No major POThl request for 
revised discharge limits shall be approved by the State if du:fing the 45 day {at 
extended) evaluation pedod) the u.s, EPA objects in writing to the approval of 
such submission. The State shall take final action on minor ranis reqvests to 
revise categorical pretreatment standards without the need to obtain U.S. EPA 
approval. 

?cction 403.13 Variances From Categ~t.ical Pretreatment Standa'rds for' 
Fundamentally 01 ffm:'ent Factor~ 

The State shall conduct an initial review of all cateoQI"ical oretreatment standards 
fundamental1y different factors requests from industrial users. If the State's 
determination is to deny the request" this determination shan be fonvarcied to the 
industrial user with a copy of the determination and request also forwarded to the 
U,S. EPA Regional Enforcement Division Director, If the State1s determination is 
that fundamentally oi fFerent factors coexist) the request and recormuendation that 
the request be approved shall be sent to the U.S. EPA Regional Enforc.ement Divis10n 
Di rector for final action, If the Oi rector l s determi nation di ffers from that of 
the Statc% the Di rector shan notify the State inwritlng indicating reasons why 
the determinations differ and allow the State a reasonable amount of time to 
respond. The State shall be provided a copy of the Director!:; final detennination. 
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Miscellaneous 

The State shan submit a list of POTWs requiring pretreatment, identifying those 
municipalities with flows greater than 5 MGD and less than 5 MBD separately .. This 
list may be revised from time to time and any addition or deletion win not 
require modification to the !-lemorandurn of Agreement. The 1 ist of porws requiring 
pretreatment may be modified at any time upon the mutual agreement of the State 
and the U.S. EPA Regional Enforcement Division Director. 

For minor POTWs, the U.S. EPA Regional Enforcement Division Director will be 
afforded the opportunity to review and comment on pretreatment progr.am submissions 
and the Statefs preliminary detel"minations as provided in 40 C.P.R. 403.1L 

Nothing in this agreement is intended to affect any Pretreatment requirement 
including any standards or prohibitions. established by state or local 1a\,lJ as long 
as the state or porw requi)~ements are not less stringent than any set forth in the 
National Pretreatment Standards, or other requirements or prohibitions established 
under the Act or this regulation. 

Nothing in this Modification shall be construed to limit the authority of U.S. EPA 
to take action pursuant to Sections 204~ 208, 301, 304, 306, 307, 308, 309. 311. 
402. 404. 405. 501, or other Sections of the Clean Water Act of 1977 (33 USC § 

1251 et seq). 

This Modification will become effective upon approval of the Administrator. 

STATE AGENCY 

By -,"~,.,:,".-",--'--C\-.+ ..... v.::": .. ~ .. oO,.~,j~'-------

Date: 

Adri1lnrstrato r 
Environmental Protection Agency 

Date: JUt. 1 6 ,919 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

230 SOUTH DEARBORN ST. 

CHICAGO, ILLINOIS 60604 

DEC 2 4 198'" 

GerQld Willet, Commissioner 
Minnesota Pollution Control Agency 
520 Lafayette Road North 
St. Paul, Minnesota 55155 

Dear Mr. Wi 11 et: 

REPLY TO THB A'ITBNTION OF: 

5WQP 

On December 15, 1987 s noti ce of approval of the State of Mi nnesota NPDES 
General Permits Program was published in the Federal Register. Enclosed is 
the amendment. to Memorandum of Agreement signed by both Agencies. Also 
enc 1 osed is a copy of the 1 etter to the Honorable Ruby Perpi ch approvi n'g the 
program and the memorandum from U.S. EPA Headquarters concurring with the 
Region's approval of the state's General Permit Program. 

The General Permit Program is an important addition to the NPDES permit 
program since it provides a less involved procedure for permitting groups of 
dischargers with essentially the same type of waste. 

If you have any questions regarding this matter, please contact me. 

Sincerely yours, 

Division 

Enclosures 

cc: (w/Enclosures) 
Russell Felt, MPCA 

lP>If;©!KW. 
~ JAN071988~ 

MINN. POLLUTION 
CONTROL AGENCY 
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104ENDMENT 
TO THE 

NATIONAL POLLUTANT DISCHARGE ELIMINhTION SYSTEM 
MEMO.Rfl ... NDUM OF AGREEMENT 

BETWEEN 
THE t>l1NNESOTA POLLUTLON CONTROL AGENCY 

AND THE 
UNITED STATED ENVIRONMENTAL PRO'I\ECTION AGENCY, REGION V 

The Memorandum .of Agreement between the United States 
Environmental Protection Agency, Region V (hereafter EPA} and the 
Minnesota Pollution Control Agency (hereafter MPCA) is hereby 
amended to include HPC1\ and BE.; responsihilities for the 
development, issuance and enforcement of National Pollutant 
Discharge Elimination System (hereafter HPOES) general permits as 
follows; 

The MPCA has the responsibility for deveLoping and issuing NPDES 
general permit.s. After identifying dischargers appropriately 
regulated by a general permit, the MPCA will collect sufficient 
effluent data to develop effluent limitations and prepare the 
draft general permit. 

Each draft general permit will be transmitted to the following 
EPA offices~ 

Water Division Director 
U.S. Environmenta1 Protection Agency~ Region V 

230 South Dearborn Street 
Chicago, Illinois 60604 

Director, Office Water Enforcement and Permits· 
u.s. Envirorunenta.l Protection Agency (EN-335) 

401 M Street S.W. 
Washington, D.C. 20460 

EPA will have up to ninety (90) days to review draft general 
permits and provide comments, recorr.nu:wdations and objections to 
the MPCA. Each draft general permit will be accompanied by a. 
fact sheet sett.ing fort.h the principal facts and methodolcqies 
considered during permit development, In the event EPA does 
cbject to a general permit it ... till provide, in writing, the 
reasons for its objection and the actions necessary to eliminate 
the objection. The State has the right;; to a public hearing on 
the objection. Upon receipt of EPA IS objection r the State maj' 
request a public hea.ring. If .EPA's concerns are not satisfied 

*General permits for dischargesirom separate storm sewers need 
not be sent to EPA Headquarters for reV1ew. 

MPCA(62-cv-19-4626L008575 

62-CV-19-4626 Filed in District Court
State of Minnesota

12/27/2019 4:16 PM



and the Sta.te has not sought it hearing within 50 days of the 
objection, exclusive authority to issue the general permit passes 
to EPA. 

If EPA raises no objections to a general perm.itr it will be 
publicly noticed in accordance with Minnesota Rules Chapter 7001 
and 40 CPR § 124.10 r including publication in a daily or weekly 
newspaper circulated in the area to be covered by the permit. 
The M1?CA will issue general permits in accordance with Hinnesota 
Rules Chapter 7001 and 40 CFR § 122.28. 

The .MPCA may require any person authorized by a general permit t.o 
apply for ,and obta.in an individual NPDES permit. In addition .• 
interested persons, including dischargers otherwise authorized by 
a general permit t may request that a facility be excluded from 
general permit coverage. Dischargers wishing exclusion must 
apply for an individual NPOES permit within ninety (90) days of 
publicati.on of the general permit. Finally 1 a diSCharger with an 
effective or continl.led individual NPOES permit may seek general 
permit coverage by requesting its permit to be revoked. 

The MPCA also has the prim.ary responsibilit.y for conducting 
compliance monitoring a,ctivities and enforcing conditions and 
requi.t"ements of general permits. 

lUI specific State commitments regarding the issuance and 
enforcement of general perm.its will be determined th.rc<ugh the 
annual 106 workplan/SEA process. 

This Arnendment to the .Memorandum of Agreement ;dll be effective 
upon a.pproval of the MPCA general permits program application by 
the Administrator of EPA Region V. 

FOR MINNESOTA POLLUTION CONTROL AGENCY: 

Commissioner 

FOR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY! 

Regional AdmlnistratDr 
U.S. EPA, Region V 

Date 
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Minnesota Pollution Control Agency 

May 1,2000 

Mr. Francis X. Lyons 
Regional Administrator 

RECEIVED 
MAY 0 8 2000 

u.s. BfA REGION 5 
OFFICE OF REGlO~;)l I~DMTNISTRATOR 

U.S. Environmental Protection Agency 
Region 5 
77 West Jackson Blvd. 
Chicago, IL 60604 

Re: Addendum to the National Pollutant Discharge Elimination System (NPDES) 
Memorandum of Agreement for GLI 

Dear Mr. Lyons: 

Enclosed is the Addendum to the NPDES Memorandum of Agreement between the U.S. 
Environmental Protection Agency (EPA) and the Minnesota Pollution Control Agency 
(MPCA). The addendum amends the agreement to ensure that the provisions of Minn. R. 
Ch. 7052 for the Lake Superior Basin are implemented in a manner consistent with the 
Water Quality Guidance for the Great Lakes System required by section 118 (c) (2) of the 
Clean Water Act. 

Also enclosed is a letter from the office of the Attorney General of Minnesota certifying 
the legal authority of the MPCA to interpret and implement the provisions described in 
the addendum. 

The process of implementing the Guidance has been a long one, but it is a pleasure to 
finally complete these protections for what is arguably the finest water body in the world. 
The real work is still ahead. 

Sincerely, 

Assistant Commissioner 
Commissioner's Office 

GW:jmn 
Enclosures 

520 Lafayette Rd. N.; St. Paul, MN 55155-4194; (651) 296-6300 (Voice); (651) 292-5332 (TTY) 
St. Paul • Brainerd • Detroit Lakes • Duluth • Mankato· Marshall· Rochester· Willmar; www.pca.state.mn.us 

Equal Opportunity Employer· Printed on recycled paper containing at least 20% fibers from paper recycled by consumers. 
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ADDENDUM 
TO THE 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
MEMORANDUM OF AGREEMENT 

BETWEEN 
THE MINNESOTA POLLUTION CONTROL AGENCY 

AND THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION V 

The federal Water Quality Guidance for the Great Lakes System (hereafter Federal Guidance) required by 
section 118(c)(2) of the Clean Water Act (33 U.s.C. §§ 1251 et. seq.) is set out in 40 C.F.R. Part 132. The 
Federal Guidance identifies minimum water quality standards, antidegradation policies, and 
implementation procedures for the Great Lakes System to protect human health, aquatic life, and wildlife. 
The Federal Guidance requires Great Lakes states and tribes to adopt provisions consistent with the 

Federal Guidance for their waters within the Great Lakes system. The Minnesota Pollution Control 
Agency (hereafter MPCA) adopted Lake Superior Basin Water Standards in Minnesota Rules chapter 7052 
as Minnesota's response to that requirement. Chapter 7052 became effective on March 9, 1998. EPA has 
conducted its review of Minnesota's response for compliance with Federal Guidance. 

The Memorandum of Agreement between the United States Environmental Protection Agency, Region V 
(hereafter EPA), and the MPCA for the approval of the state National Pollutant Discharge Elimination 
System (hereafter NPDES) is hereby amended to ensure that Minnesota's Lake Superior Basin Water 
Standards and implementation procedures in chapter 7052 are implemented in a manner that is consistent 
with the Federal Guidance. 

The duties assumed by the MPCA in this Addendum apply only to those portions of Minnesota's NPDES 
program applicable to Lake Superior. 

1. 40 C.F.R. § 132.2, Definition of "New Great Lakes Discharger"lMinn. R. 7052.0010, 
subp.33 

MPCA and EPA agree that if the MPCA receives any application for a NPDES permit for any 
Great Lakes discharge associated with any building, structure, facility, or installation, the 
construction of which commenced after March 23, 1997, the MPCA will treat the discharger as if 
it were a "new discharger." 

2. 40 C.F.R. Part 132, Appendix A, Tier II Values for Aquatic LifelMinn. R. 7052.0100 

MPCA and EPA agree that, in situations where data have become available that would result in 
more stringent aquatic life criteria or values than the criteria listed in Minn. R. 7050.0222, the 
MPCA will utilize its Tier II methodologies in Minn. R. 7052.0110 to develop criteria or values, 
and those criteria or values shall be used rather than those listed in Minn. R. 7050.0222, for 
implementing Minnesota's narrative criteria, establishing total maximum daily loads, establishing 
water quality based effluent limitations, and making reasonable potential determinations. 
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3. 40 C.F.R. Part 132, Appendix E, AntidegradationIMinn. R. 7052.0300, subp. 3 

EPA and MPCA agree that, in making NPDES permitting decisions regarding new or increased 
discharges into class 7 waters in the Lake Superior basin, MPCA shall always apply and comply 
with the nondegradation provisions for high quality waters set forth at Minn. R. 7052.0300, subp. 4, 
and in Minn. R. 7052.0310, subp. 3, for class 7 waters for all pollutants covered by Appendix E 
to Part 132 because application and compliance with those provisions will always be necessary to 
ensure compliance with the anti degradation requirements applicable to downstream outstanding 
international resource waters and outstanding resource value waters. 

4. 40 C.F.R. Part 132, Appendix F, Procedure 5, Reasonable Potential To Exceed Water 
Quality Standards, Paragraph B.2.lMinn. R. 7052.0220, subp. 3 

EPA and MPCA agree that MPCA will use only alternative statistical procedures for deriving PEQ 
that meet the criteria in 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2. EPA and 
MPCA further agree that EPA retains the authority to review any specific statistical procedures 
Minnesota intends to use for deriving PEQs and to object to permits that have been developed 
using statistical procedures that do not meet the requirements of Paragraph B.2. of Procedure 5. 

5. 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph D.3.c.i., Information Regarding 
Intake Credits in NPDES Permit Fact SheetslMinn. R. 7052.0220, subp. 5, and 7001.0100, 
subp.3 

EPA and MPCA agree that MPCA will include the information required by Paragraph D.3.c.i of 
Procedure 5 in Appendix F to 40 c.F.R. Part 132 whenever the MPCA determines there is no 
reasonable potential for the discharge of an intake pollutant to cause or contribute to an excursion 
above water quality criteria. 

6. 40 C.F.R. Part 132, Appendix F, Procedure 8, Paragraph D, Water Quality-Based Emuent 
Limitations (WQBELs) Below the Quantification Level: Pollutant Minimization 
ProgramIMinn. R. 7052.0250, subp. 4 

EPA and MPCA agree that Minnesota will include in NPDES permits for discharges into Lake 
Superior where there is a WQBEL for a pollutant that is below the level of quantification a 
requirement for at least semiannual monitoring of potential sources of the pollutant at issue and 
quarterly influent monitoring, unless less frequent monitoring is justified based upon information 
generated in conducting a pollutant minimization program. 

7. 40 C.F.R. Part 132, Appendix F, Procedure 9 and 40 C.F.R. § 122.47(a)(I), Compliance 
Schedules for New or More Restrictive WQBELslMinn. R. 7001.0150, subp 2.A and Minn. 
R. 7052.0260, subp. 2 and 3 

EPA and MPCA agree that Minnesota will not allow compliance schedules for WQBELs in 
NPDES permits where none is needed or appropriate. For example, Minnesota will not allow 
compliance schedules where a permittee is able to meet the WQBEL at the time of permit issuance 
or where the permit contains a new but less restrictive WQBEL. 

2 
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8. 40 C.F.R. § 122.47, Compliance Schedules for New or Improved Analytical 
MethodslMinn. R. 7052.0260, subp. 2 and 3 

Minnesota rules require compliance schedules when permits that are issued contain new or 
improved analytical methods. Minn. R. 7052.0260, subp. 2 and 3. The Federal Guidance does not 
address compliance schedules for using analytical methods. That issue is governed by EPA's 
NPDES program regulations at 40 C.P.R. § 122.47, which provides that permits may include a 
schedule of compliance so long as the permit "require[s] compliance as soon as possible." 40 
C.P.R. § 122.47(a)(1). This provision authorizes Minnesota to allow compliance schedules for use 
of a new or improved analytical method if such schedules require use of the new analytical method 
"as soon as possible." Minn. R. 7001.0150, subp. 2.A., provides that a compliance schedule "must 
require compliance in the shortest reasonable period of time." 

EPA and Minnesota agree that "the shortest reasonable period of time" for use of a new or 
improved analytical method would generally be the period of time necessary to allow a permittee 
to develop or obtain the analytical services or undertake any other activities necessary to allow the 
permittee to actually use the new analytical method. EPA and Minnesota also agree that it would 
be unreasonable to establish a compliance schedule for using a new or improved analytical method 
that includes additional time based upon the permittee's ability to comply with its WQBEL. 

This Addendum to the Memorandum of Agreement will be effective upon final approval of the United 
States Environmental Protection Agency. 

FOR THE MINNESOTA POLLUTION CONTROL AGENCY: 

~e;:~W~ Date 
Assistant Commissioner 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY REGION V: 

,. 
Francis X. Lyons Date 
Regional Admini 

AG: 377902,v. 01 
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MIKE HATCH 
ATTORNEY GENERAL 

Mr. Francis X. Lyons 
Regional Administrator 

STATE OF MINNESOTA 
OFFICE OF THE ATTORNEY GENERAL 

May 1,2000 

U. S. Environmental Protection Agency 
Region 5 
77 West Jackson Blvd. 
Chicago, IL 60604 

SliiTE 900 
445 MINNESOTA STREET 
ST. PAUL, MN 55101·2127 
TELEPHONE: (651) 297·1075 

Re: MPCA's Legal Authority to Interpret and Implement the Specific Provisions of 
Minnesota Rules Chapter 7052 Addressed in the Addendum to the NPDES 
Memorandum of Agreement Between MPCA and EPA 

Dear Mr. Lyons: 

I have reviewed the agreements that the Minnesota Pollution Control Agency (MPCA) has 
made in the Addendum to the NPDES Memorandum of Agreement between the MPCA and EPA. It is 
my opinion that the MPCA has the legal authority to interpret and implement the specific rules at issue 
as it has agreed to in the Addendum. 

The authority of the MPCA is found in the statutes and rules of the State cited in the following 
text. They are in full force and effect on the date of this statement. 

1. 40 C.F.R. § 132.2, Definition of "New Great Lakes Discharger"lMinn. R.7052.0010, 
subp.33 

40 c.F.R. § 132.2 defines "New Great Lakes discharger" as "any building, structure, facility, or 
installation from which there is or may be a 'discharge of pollutants' (as defined in 40 C.F.R. 122.2) to 
the Great Lakes System, the construction of which commenced after March 23, 1997." Minn. 
R. 7052.0010, subp. 33, in pertinent part, defines a "new discharger" as "any building, structure, 
facility, or installation from which there is or may be a 'discharge of pollutants,' as defined in Code of 
Federal Regulations, title 40, section 122.2, to surface waters of the state in the Lake Superior 
Basin ... the construction of which commenced after" March 9, 1998. The only problem identified in 
comparing the two definitions arises from the difference in the effective dates in the two definitions. 

MPCA and EPA have agreed in the Addendum to the National Pollutant Discharge Elimination 
System Memorandum of Agreement between the MPCA and the EPA (Addendum) that if the MPCA 
receives any application for a NPDES permit for any Great Lakes discharge associated with any 
building, structure, facility, or installation, the construction of which commenced after March 23, 
1997, the MPCA will treat the discharger as if it were a "new discharger." 

As of the date of this certification, in late April 2000, Minnesota has not received any 
application for a NPDES permit for any Great Lakes discharge associated with any building, structure, 

FaCSlmJ!e: \651) 297-4139 • TTY: (651) 296-1410· Toll Free Lines: (800) 657-3787 (Voice), (800) 366-4812 (TTY) • www.ag.state.mn.us 

An Equal Opportunity Employer Who Values Diversity 
~ 
~ 
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Mr. Francis X. Lyons 
May 1, 2000 
Page 2 

facility or installation, the construction of which commenced between March 23, 1997, and March 9, 
1998. 

Minn. Stat. § 115.03, subd. l(e), authorizes the MPCA to adopt, issue, modify, deny, revoke, 
and enforce reasonable permits, under such conditions as the agency may prescribe, for the prevention 
of water pollution and for the operation of disposal systems and other facilities. Under Minn. Stat. 
§ 115.07, subd. 1, and rules adopted under that statute, it is unlawful for any person to construct, 
install, or operate a disposal system, or any part thereof, until it has received a permit from the MPCA. 
See Minn. R. 7001.0030 and 7001.1040. 

The definitions of "disposal system" and the terms used in that definition, all in Minn. Stat. 
§ 115.01, signify that sections 115.03 and 115.07, and rules adopted under those statutes, impose a 
comprehensive permitting requirement on all buildings, structures, facilities and installations covered 
by the state and federal requirements. By operation of those statutory provisions any construction 
during the subject period without a permit would have been contrary to law and could not serve as the 
basis for an argument that the "new discharger" deadline had not passed as to that construction or 
resulting discharge. As a result, the MPCA would have to treat any application received now or later 
for a NPDES permit for any Lake Superior discharge associated with any building, structure, facility or 
installation the construction of which commenced after March 23, 1997, as an application from a "new 
discharger. " 

2. 40 C.F.R. Part 132, Appendix A, Tier II Values for Aquatic LifelMinn. R. 7052.0100 

40 C.F.R. Part 132, Appendix A, contains a methodology for deriving Tier II aquatic life values 
to be used in lieu of Tier I criteria in situations where there are insufficient data to calculate Tier I 
criteria. 40 c.F.R. § 132.4 (c) and (d) provide that, if Tier I criteria are not available, Tier II aquatic 
life values calculated in accordance with the Tier II methodology apply in the Great Lakes System and 
must be used when implementing narrative water quality criteria. 

Under Minn. R. 7052.0100, Tier I aquatic life criteria apply to the Great Lakes System. If 
Minnesota has not adopted Tier I aquatic life criteria for a particular pollutant, but there are criteria 
listed in Minn. R. 7050.0222 for that pollutant that Minnesota previously adopted, then Minnesota uses 
the previously adopted aquatic life criteria. That is, Minnesota does not generate TierII values 
utilizing its methodology for developing Tier II values in Minn. R. 7052.0110 if Minnesota has 
previously adopted criteria listed in Minn. R. 7050.0222. If there are no Tier I aquatic life criteria or 
previously adopted criteria listed in Minn. R. 7050.0222, Minnesota utilizes its Tier II methodologies 
to develop Tier II aquatic life values. 

However, new data could become available subsequent to the date that Minnesota adopted its 
criteria at Minn. R. 7050.0222 that would result in more stringent Tier II aquatic values under the 
Minnesota and Federal Guidance Tier II aquatic life methodologies. Unlike in the Federal Guidance, 
nothing in Minnesota's rules requires the MPCA to develop new Tier II values based upon those new 
data in situations where there are criteria in Minn. R. 7050.0222. Thus, the Minn. R. 7050.0222 
criteria may not be as stringent as the criteria would be if derived using the more current data, 
assuming the data were to indicate that more stringent values were appropriate. 
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To resolve that potential inconsistency, MPCA and EPA have agreed that, in situations where 
data have become available that would result in more stringent aquatic life criteria or values than the 
criteria listed in Minn. R. 7050.0222, the MPCA will utilize its Tier IT methodologies in Minn. 
R. 7052.0110 to develop criteria or values to be used for implementing its narrative criteria, 
establishing total maximum daily loads, establishing water quality based effluent limitations, and 
making reasonable potential determinations. 

The authority for MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including adopting, amending and applying standards and 
rules, consistent with and not less stringent than the Clean Water Act applicable to the participation by 
Minnesota in the NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner 
consistent with the Clean Water Act and Minnesota's participation in the NPDES, exactly what the 
Minnesota statute contemplates. See also Minn. Stat. § 115.44, subd. 8, as further support for the 
State's authority to utilize its Tier II methodologies. 

Minn. R. 7001.0150, subp. 2 and 3.B., require the MPCA to include in permits conditions 
necessary for the permittee to achieve compliance with applicable federal law and allow the MPCA to 
adopt and enforce more stringent standards and apply them to existing permits. 

3. 40 c'F.R. Part 132, Appendix E, Antidegradation/Minn. R. 7052.0300, subp. 3 

40 C.P.R. Part 132, Appendix E, regarding the Great Lakes Water Quality Initiative 
Antidegradation Policy, requires that the decision whether a water body is high quality for purposes of 
antidegradation be made on a parameter by parameter basis. Minnesota's nondegradation standards at 
Minn. R. 7052.0300, subp. 4, limit high quality waters in the Lake Superior basis to those designated 
as Outstanding International Resource Waters (OIRWs). Minnesota rules define OIRWs at subpart 3 
of part 7052.0300 as, "[a]ll surface waters of the state in the Lake Superior Basin, other than Class 7 
waters and designated ORVWs." That definition appears to raise a conflict with the Federal Guidance 
because Class 7 waters cannot be considered high quality waters by definition, regardless of water 
quality for individual bioaccumulative chemicals of concern (BCCs) as required by the Federal 
Guidance. However, Minn. R. 7052.0300, subp. l.C., requires that the nondegradation procedures at 
Minn. R. 7052.0310, 7052.0320, and 7052.0330 must be applied to Class 7 waters as necessary to 
protect downstream waters. 

EPA and MPCA have agreed in the Addendum that in making NPDES permitting decisions 
regarding new or increased discharges into class 7 waters in the Lake Superior basin, MPCA shall 
always apply and comply with the nondegradation provisions for high quality waters set forth at Minn. 
R. 7052.0300, subp. 4, and in Minn. R. 7052.0310, subp. 3, for class 7 waters for all pollutants covered 
by Appendix E to Part 132 because application and compliance with those provisions will always be 
necessary to ensure compliance with the antidegredation requirements applicable to downstream 
outstanding international resource waters and outstanding resource value waters. 

The authority for MPCA to make that agreement appears in Minn. Stat. § 1l5.03, subd.5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
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and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. Further authority is found in the rule, Minn. R. 7052.0300, subp. I.e., cited as the resolution 
to the potential inconsistency, in Minn. R. 7052.0005 B., and in Minn. R. 7001.0150, subp. 2 and 3.B, 
as described in the preceding section of this letter. 

4. 40 C.F.R. Part 132, Appendix F, Procedure 5, Reasonable Potential To Exceed Water 
Quality Standards, Paragraph B.2./Minn. R. 7052.0220, subp. 3 

The Federal Guidance at 40 e.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2., and 
Minnesota's program at Minn. R. 7052.0220, subp. 3, both allow for use of alternative statistical 
procedures for deriving preliminary effluent quality (PEQ). The Minnesota rule provides that any 
alternate PEQ procedure used must fulfill the requirements of 40 C.F.R. § 122.44, para. (d)(1). While 
any alternate procedure that meets the requirements of Paragraph B.2. of Procedure 5 would meet the 
requirements of 40 e.F.R. § 122.33(d)(1), certain procedures that meet the Minnesota requirements, 
i.e., 40 e.F.R. § 122.33(d)(1), may not satisfy the requirements of Paragraph B.2. of Procedure 5. 

EPA and MPCA have agreed that MPCA will use only alternative statistical procedures for 
deriving PEQ that meet the criteria in 40 e.F.R. Part 132, Appendix F, Procedure 5, Paragraph B.2. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner consistent with 
the Clean Water Act and Minnesota's participation in the NPDES. Further the action MPCA has 
agreed to lies within an administrative agency's generally accepted enforcement discretion. Minn. 
R. 7001.0150, subp. 2 and 3.B, as described in Section 3, express further authority for the MPCA's 
agreement. 

5. 40 C.F.R. Part 132, Appendix F, Procedure 5, Paragraph D.3.c.i., Information 
Regarding Intake Credits in NPDES Permit Fact SheetslMinn. R. 7052.0220, subp. 5, and 
7001.0100, subp. 3 

Paragraph D.3.b. of Procedure 5 in Appendix F to 40 e.F.R. Part 132, allows permitting 
authorities to determine that there is no reasonable potential for identified intake pollutants to cause or 
contribute to an excursion above water quality criteria when a permittee can demonstrate that five 
specified conditions are met. Paragraph D.3.c.i. requires the NPDES permit fact sheet to state the basis 
for and document the finding of no reasonable potential for chemical-specific water quality based 
effluent limitation. While Minnesota's "intake credit" provisions require meeting the same five 
conditions as in the Federal Guidance, they do not contain anything comparable to the requirement in 
Paragraph D.3.c.i. to document in the permit fact sheet the basis for a finding of no reasonable 
potential for chemical-specific water quality based effluent limitation. 

However, Minnesota's genera] permitting rule at Minn. R. 7001.0100, subp. 3, requires the 
MPCA to include in the fact sheet "the principal facts and the significant factual, legal, 
methodological, and policy questions considered in preparing the draft permit, ... a summary of the 
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basis for the draft permit conditions, including references to applicable statutory or regulatory 
provisions, . . . and the preliminary determinations made by the commissioner on the permit 
application." These general provisions include the information required by Paragraph D.3.c.i. in the 
Federal Guidance whenever the MPCA determines there is no reasonable potential for the discharge of 
an intake pollutant to cause or contribute to an excursion above water quality criteria. 

EPA and MPCA have agreed that MPCA will include the information required by Paragraph 
D.3.c.i. of Procedure 5 in Appendix F to 40 c.F.R. Part 132 whenever the MPCA determines there is 
no reasonable potential for the discharge of an intake pollutant to cause or contribute to an excursion 
above water quality criteria. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do aU things, including applying standards and rules consistent with 
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner consistent with 
the Clean Water Act and Minnesota's participation in the NPDES. The authority also resides in Minn. 
R. 7001.0100, subp. 3, which requires inclusion in the fact sheet for each draft MPCA permit facts 
such as agreed to here. 

6. 40 C.F.R. Part 132, Appendix F, Procedure 8, Paragraph D, Water Quality-Based 
Effluent Limitations (WQBELs) Below the Quantification Level: Pollutant Minimization 
ProgramIMinn. R. 7052.0250, subp. 4 

Paragraph D of Procedure 8 in Appendix F to 40 C.F.R. Part 132, requires inclusion of 
pollutant minimization programs (PMPs) in permits where there is a WQBEL for a pollutant that is 
below the level of quantification. Paragraph D.l. requires semiannual monitoring of potential sources 
of the pollutant while Paragraph D.2. requires quarterly monitoring for the pollutant in the effluent of 
the wastewater treatment system. Finally, Paragraph D.6. allows a permitting authority to reduce 
monitoring frequencies based upon information generated as a result of a PMP. 

Minn. R. 7052.0250, subp.4, requires only that PMPs include requirements for "periodic 
monitoring" of potential pollutant sources and of wastewater treatment system influent. 

EPA and MPCA have agreed that Minnesota will require in its NPDES permits for discharges 
into Lake Superior where there is a WQBEL for a pollutant that is below the level of quantification a 
requirement for at least semiannual monitoring of potential sources of the pollutant at issue and 
quarterly influent monitoring, unless less frequent monitoring is justified based upon information 
generated in conducting a pollutant minimization program. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including adopting, amending and applying standards and 
rules, consistent with and not less stringent than the Clean Water Act applicable to the participation by 
Minnesota in the NPDES. The MPCA has agreed in the Addendum to apply its standards in a manner 
consistent with the Clean Water Act and Minnesota's participation in the NPDES. The Minnesota rule 
requires periodic monitoring. Making that general requirement specific as to the period at which 
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monitoring shall take place lies within the MPCA's generally accepted enforcement discretion. 
Further, Minn. Stat. § 115.03, subd. lee), authorizes the MPCA to adopt, issue, modify, deny, revoke, 
and enforce reasonable permits, under such conditions as the agency may prescribe, for the prevention 
of water pollution and for the operation of disposal systems and other facilities. See also, Minn. 
R. 7001.0150, subp. 2 and 3.B, as described in section 3 of this letter. 

7. 40 C.F.R. Part 132, Appendix F, Procedure 9 and 40 C.F.R. § 122.47(a)(1), Compliance 
Schedules for New or More Restrictive WQBELslMinn. R. 7001.0150, subp 2.A and Minn. 
R. 7052.0260, subp. 2 and 3 

Federal Guidance mentions compliance schedules only in Procedure 9 of Appendix F. 
Paragraph A of Procedure 9 requires that any WQBEL included in a permit to a new discharger must 
be complied with upon the commencement of the discharge. Minn. R. 7052.0260, subp. 2, also 
requires that any WQBEL included in a permit to a new discharger must be complied with upon 
commencement of the discharge. 

EPA and MPCA agree that Minnesota will not allow compliance schedules for WQBELs in 
NPDES permits where none is needed or appropriate. For example, Minnesota will not allow 
compliance schedules where a permittee is able to meet the WQBEL at the time of permit issuance or 
where the permit contains a new but less restrictive WQBEL. 

Neither the Federal Guidance nor Minn. R. ch. 7052 expressly prohibits inclusion of a 
compliance schedule in an existing permit that is reissued or modified to contain a new or more 
restrictive WQBEL where a compliance schedule is not needed, i.e., when the permittee can comply 
with the new or more restrictive WQBEL upon reissuance of the permit. However, separate provisions 
of federal regulations and Minnesota rules do require compliance upon reissuance when possible. See 
40 c.F.R. § 122.47(a)(1) ("schedules of compliance ... shall require compliance as soon as possible") 
and Minn. R. 7001.0150, subp. 2.A ("schedule of compliance must require compliance in the shortest 
reasonable period of time"). The latter provision is prefaced with the condition "[i]f applicable to the 
circumstances." Further, Minn. R. 7001.0100, subp. 2, regarding draft permits, provides, "If the 
preliminary determination is to issue a permit, the commissioner shall prepare a draft permit, including 
a proposed schedule of compliance if a schedule is necessary to meet all applicable standards and 
limitations imposed by statute or rule." 

The only reasonable reading of the cited provisions of Minnesota law is that the State will not 
allow compliance schedules for WQBELs in NPDES permits where none is needed or appropriate. 
Minnesota is fully authorized to agree with the EPA that it will not allow compliance schedules in 
those circumstances. The implication of the agreement is that Minnesota will not allow compliance 
schedules where a permittee is able to meet the WQBEL at the time of permit issuance or where the 
permit contains a new but less restrictive WQBEL. 
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8. 40 C.F.R. § 122.47, Compliance Schedules for New or Improved Analytical 
MethodslMinn. R. 7052.0260, subp. 2 and 3 

Minnesota rules require compliance schedules when permits that are issued contain new or 
improved analytical methods. Minn. R. 7052.0260, subp. 2 and 3. Federal Guidance does not address 
compliance schedules for using analytical methods. That issue is governed by EPA's NPDES program 
regulations at 40 C.F.R. § 122.47, which provides that permits may allow a schedule of compliance so 
long as the permit "require[s] compliance as soon as possible." 40 C.F.R. 122.47(a)(1). This provision 
authorizes Minnesota to allow compliance schedules for use of a new or improved analytical method if 
such schedules require use of the new analytical method "as soon as possible." 

Minn. R. 7001.0150, subp. 2.A, provides that a compliance schedule "must require compliance 
in the shortest reasonable period of time." EPA and Minnesota agree that "the shortest reasonable 
period of time" for use of a new or improved analytical method would generally be the period of time 
necessary to allow a permittee to develop or obtain the analytical services or undertake any other 
activities necessary to allow the permittee to actually use the new analytical method. EPA and 
Minnesota also agree that it would be unreasonable to establish a compliance schedule for using a new 
or improved analytical method that includes additional time based upon the permittee's ability to 
comply with its WQBEL. 

The authority for the MPCA to make that agreement appears in Minn. Stat. § 115.03, subd. 5, 
which authorizes the MPCA to do all things, including applying standards and rules consistent with 
and not less stringent than the Clean Water Act applicable to the participation by Minnesota in the 
NPDES. The MPCA has agreed in the Addendum to interpret its standards in a manner consistent with 
the Clean Water Act and Minnesota's participation in the NPDES. Further, Minn. Stat. § 115.03, subd. 
l(e), authorizes the MPCA to adopt, issue, modify, deny, revoke, and enforce reasonable permits, 
under such conditions as the agency may prescribe, for the prevention of water pollution and for the 
operation of disposal systems and other facilities. 

The MPCA has the authority to interpret, implement and enforce the proposed agreements it 
has made in the Addendum to the NPDES Memorandum of Agreement with the EPA 

AG: 351538,v. 01 

Very truly yours, 

IHWgrJ 
DWIGHT S. WAGENIUS ~ 
Assistant Attorney General 
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