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Dear Mr. Johnson:

I am writing to request an opportunity to make an oral statement to the Advisory
Committee in opposition to the Petition of Minnesota Tribal Court/State Court Forum to
Amend Rule 10. The Notice indicates that the Public Hearing will be held on Friday,
March 31, 2017 beginning at 2:00 p.m. in Room 230 of the Judicial Center in St. Paul to
receive testimony on the matter from interested individuals.

My comments will address, in general, the following matters:

(a) The Petition and proposed Amendment fails to address controlling United States
Supreme Court precedent and misstates the law in various areas.

(b) The Petition seeks to reverse the burden of proof mandated by the United States
Supreme Court when tribal adjudicatory authority is asserted over a nonmember
under Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316,
330 (2008).

(c) The Petitioners have failed to engage in detailed fact finding regarding the
functioning of tribal courts, and instead have relied upon anecdotal and summary
conclusions, even at times without supporting evidence, while advancing
positions and arguments that are contrary to the analysis reached by the United
States Supreme Court.

(d) The Petition fails to discuss critical and controlling principles from the United
States Constitution and the Minnesota State Constitution, which must guide any
judicial analysis of a process that would lead to the recognition of tribal court
judgments.
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(e) The proposed Rule 10 change makes no differentiation between tribal court
judgments or orders that involve parties that are all tribal members and those that
involve nonmembers, despite the fundamental limitations placed on tribal
adjudicatory authority over nonmembers by the United States Supreme Court.

(f) The anecdotal reasons cited by the Petition for the alleged need to change Rule
10, to streamline it and mandate its implementation, all involve tribal member
circumstances. A modest change to Rule 10 that would address the narrow issues
that involve only tribal members instead of the broad based rule change proposed
to the current Rule 10, is the approach that should be considered.

(g) The current approach to recognizing tribal court orders, contained in Rule 10.02,
which grants the courts discretion in determining whether to recognize a tribal
court judgment, and allows the court to weigh a variety of factors, is a preferable
approach to the proposed Rule 10 change.

I look forward to the opportunity to address the Committee on the proposed
Petition. Please contact the undersigned if you have any questions or need additional

information.
Very truly yours,
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SUMMARY OF THE RESPONSE

The Petition to Amend Rule 10 governing the recognition of tribal court judgments in
state court lacks a rigorous legal and policy analysis to support the proposed change to Rule 10.
The Petition is an incomplete and misleading discussion of controlling legal precedents, relying
iNn numerous instances on treatise summaries rather than United States Supreme Court decisions.

Unlike the effort that preceded the adoption of Rule 10 in 2003-2004, there has been a
fallure by the Petitioner to engage in either fact finding or an examination of available
documentation, instead relying on anecdotal and summary conclusions, sometimes without
supporting evidence.

Most troubling, there is an absence of discussion of the critical and controlling principles
of the United States Constitution and the Minnesota State Constitution, issues and questions that
must be addressed before adopting a new rule recognizing tribal court judgments.

The proposed Rule, for example, reverses the burden of proof mandated by the United
States Supreme Court when tribal adjudicatory authority is asserted over a nonmember. That
burden of proving jurisdiction is unequivocally on the tribe. Plains Commerce Bank v. Long

Family Land & Cattle Co., 554 U.S. 316, 330 (2008). The Petition never tells the reader that the



U.S. Supreme Court observed in Nevada v. Hicks, 533 U.S. 353, 374 (2001) that while a tribe’'s
adjudicative authority could not exceed its regulatory authority, the Court had avoided up to that
point the decision whether those jurisdictions were coextensive, 1d.*

Despite the fundamental limitations placed on triba adjudicatory authority over
nonmembers, a subject that this response will explore in detail, the proposed Rule 10 change
makes no differentiation between tribal court judgments or orders that involve parties that are all
tribal members and those that involve nonmembers.

The anecdota reasons cited for the alleged need to change Rule 10, to streamline it and
require recognition, all involve tribal member circumstances. Rather than a modest change to
Rule 10 that would address the narrow issues that involve only tribal members, the Tribal
Court/State Court Forum instead proposed a broad base rule change without examining the legal
and political concerns that such arule implicates.

The Petition comes at a time when tribes across the United States are seeking to expand
their jurisdiction, both regulatory and adjudicative, over disputed “territories” and over

nonmembers.> The state courts are open to al citizens and residents of Minnesota, including

L“Finally, it is worth observing that the concurrences resolution would, for the first time, hold a
non-Indian subject to the jurisdiction of atribal court.” Id.

% For example, the Grand Portage Court of Appeals determined that the Grand Portage Band had
regulatory authority over the fee land owned by Mr. Melby, and could require him to obtain a
permit from the Band and meet the Band' s building codes even though Mr. Melby had obtained
a building permit from the County and met its building code requirements. The matter was
under review by aparallel action in the Federal District Court of Minnesota when the case was
resolved by a sale of the land to the Grand Portage Band. Subsequent decisions by the United
States Supreme Court in Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001) as well as Nevada
v. Hicks and Plains Commer ce Bank have made clear that the Grand Portage Appellate Court had
erred in itsdecision. See, Grand Portage Court of Appeals decision attached as Exhibit A.
Similarly, the effort by the Leech Lake Band to regul ate a power transmission line which crossed
the reservation but did not cross any tribal or tribal member trust lands, was determined by Judge
Donovan Frank to be outside of the jurisdiction of the regulatory efforts by the Leech Lake
Band. Ottertail Power Co. v. Leech Lake Band of Ojibwe, 2011 WL 2490820 at * 3-5.
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tribes and tribal members, as courts of general jurisdiction. Any effort to adopt a rule that
“streamlines’ the recognition of tribal court orders and judgments, when tribal courts are not
courts of general jurisdiction (Nevada v. Hicks, 533 U.S. at 367), must be examined in great
detail. Triba courts simply operate outside of the structure and mandates of the United States
Consgtitution, the Bill of Rights, and the Minnesota State Constitution.

While judicial respect and cooperation between state and tribal courts are certainly
reasonable goals and ideadls, those goals and ideals cannot come at the price of sacrificing the
constitutional rights of all Minnesota citizens and the public policy of the State of Minnesota.
The Petition must respectfully be denied.

ANALYSISAND ARGUMENT

|. Tribal Adjudicative Authority over Nonmembersisa Federal Question.

“We begin by noting that whether a tribal court has adjudicative authority over
nonmembers is a federal question . . .If the tribal court is found to lack such
jurisdiction, any judgment as to the nonmember is necessarily null and void.”

Plains Commerce Bank, 554 U.S. at 324.

“For nearly two centuries now, we have recognized Indian tribes as ‘distinct,
independent political communities,” Worcester v. Georgia, 6 Pet. 515, 559 (1832),
qualified to exercise many of the powers and prerogatives of self-government, see
United States v. Whedler, 435 U.S. 313, 322-323 (1978). We have frequently
noted, however, that the ‘sovereignty that the Indian tribes retain is of a unique
and limited character.’ 1d. at 323. It centers on the land held by the tribe and on
tribal members within the reservation.

.. .But tribes do not, as a general matter, possess authority over non-Indians who
come within their borders. ‘[T]he inherent sovereign powers of an Indian tribe do
not extend to the activities of nonmembers of the tribe’ Montana v. United
Sates, 450 U.S. 544, 565 (1981). As we explained in Oliphant v. Suguamish
Tribe, 435 U.S. 191 (1978), the tribes have, by virtue of their incorporation into
the American republic, lost ‘the right of governing. . .person[s] within their limits
except themselves.” Id. at 209.

This genera rule restricts tribal authority over nonmember activities taking place
on the reservation, and is particularly strong when the nonmember’s activity
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occurs on land owned in fee simple by non-Indians — what we have called ‘non-
Indian fee land.” Strate v. A-1 Contractors, 520 U.S. 438, 446 (1997). Thanks to
the Indian General Allotment Act of 1887, 24 Stat. 388, as amended, 25 U.S.C. §
331 et seq., there are millions of acres of non-Indian fee land located within
the contiguous borders of Indian tribes. See Atkinson Trading Co. v. Sirley,
532 U.S. 645, 648, 650, n.1 (2001).

Our cases have made clear that once tribal land is converted into fee ssimple, the
tribe loses plenary jurisdiction over it . . .As a generd rule, then, ‘the tribe has no
authority itself, by way of tribal ordinance or actions in the tribal courts, to
regulate the use of fee land.” Brendale v. Confederated Tribes and Bands of
Yakima Nation, 492 U.S. 408, 430 (1989) (Opinion of White, J.)” [emphasis
added]

Plains Commerce Bank, 554 U.S. at 327-329 [emphasis added].

[I. Tribal Authority Over Nonmembers is Presumptively Invalid and the
Burden Rests on the Tribe to Establish One of the Montana Exceptions to
the General Rule.

The U.S. Supreme Court, applying the principles of Montana, the “pathmarking case,”
has articulated two exceptions to the general rule that tribes may not exercise civil jurisdiction
over nonmembers on their reservations, especially on non-Indian fee lands. Those exceptions
are:

1. A tribe may regulate through taxation, licensing or other means, the activities
of nonmembers who enter consensua relationships with the tribe or its
members, through commercia dealing, contracts, leases or other
arrangements.

2. A tribe may exercise civil authority over the conduct of non-Indians on fee
lands within the reservation when that conduct threatens or has some direct
effect on the political integrity, the economic security, or the health or welfare
of thetribe.

Plains Commerce Bank, 554 U.S. at 329-330.

“[E]fforts by a tribe to regulate nonmembers, especially on non-Indian fee land,
are ‘presumptively invalid.” Atkinson at 659. The burden rests on the tribe to
establish one of the exceptions to Montana's general rule that would allow an
extension of tribal authority to regulate nonmembers on non-Indian fee land.
Atkinson, 532 U.S. a 654. These exceptions are ‘limited’ ones, id. a 647, and



cannot be construed in a manner that would ‘swallow the rule,” id., at 655, or
‘severely shrink’ it, Strate, 520 U.S. at 458.

According to our precedents, ‘a tribe’s adjudicative jurisdiction does not exceed
its legidative jurisdiction.” Id at 453. We reaffirm that principle today and hold
that the Tribal Court lacks jurisdiction to hear the Longs' discrimination claim
because the Tribe lacks the civil authority to regulate the Bank’s sale of its fee
land.”

Plains Commerce Bank, 554 U.S. at 330.
The Court in Plains Commer ce Bank went on to discuss reasons that support its rules.

“The sovereign authority of Indian tribes is limited in ways state and federal
authority isnot.” Id. at 340. [emphasis added]

When discussing Montana the second exception, the Court made this observation:

“The conduct must do more than injure the tribe. 1t must ‘imperil the subsistence’
of the tribal community. [citing Montana at 566]. One commentator has noted
that ‘[ T]he elevated threshold for application of the second Montana exception
suggests that tribal power must be necessary to avert catastrophic consequences.” .
. .Plains Commerce Bank at 341.

Tribal courts are simply not courts of general jurisdiction. Nevada v. Hicks, 533 U.S. at
367. In contrast, state courts are courts of general jurisdiction.

“It is certainly true that state courts of ‘genera jurisdiction’ can adjudicate cases
invoking federal statutes. . . ‘Under [our] system of dual sovereignty, we have
consistently held that state courts have inherent authority, and are thus
presumptively competent, to adjudicate clams arising under the laws of the
United States,” Tafflin v. Levitt, 493 U.S. 455, 458 (1990).”

Nevada v. Hicks at 366.
The State of Minnesota has both criminal and some civil jurisdiction as a Public Law 280
State on all reservations and tribal trust lands in Minnesota except Red Lake and Bois Forte.
[But even in anon-Public Law 280 State,] “Our cases make clear that the Indians
right to make their own laws and be governed by them does not exclude al state
regulatory authority on the reservation. State sovereignty does not end at a

reservation’s border. . . . ‘Ordinarily,” it is now clear, ‘an Indian reservation is
considered part of the territory of the State.” ”



Nevada v. Hicks, at 361-362 [citations omitted].
Under ailmost all circumstances, persons with claims arising within reservations have the
right and ability to utilize state and federal courts.

“Gisela Fredericks may pursue her case against A-1 Contractors and Stockert in
the state forum open to al who sustain injuries on North Dakota's highway.
Opening the Tribal Court for her optional use is not necessary to protect tribal
self-government; and requiring A-1 and Stockert to defend against this
commonplace state highway accident claim in an unfamiliar court is not crucial to
‘the political integrity, the economic security, or the headth or welfare of the
[tribe].” Citing Montana, 450 U.S. at 566.

Sratev. A-1 Contractors, 520 U.S. at 459.

“Moreover, even where the issue is whether the officer has acted unlawfully in the
performance of his duties [on reservation], the tribe and tribe members are of
course able to invoke the authority of the Federal Government and federal courts
(or the state government and state courts) to vindicate constitutional or other
federa- and state-law rights.”

Nevada v. Hicks, 533 U.S. at 373.

[11.Tribal Courts are Outside of the Structure and Protection of the Federal
and State Constitutions and Differ from Traditional American Courts.

“Not only is regulation of fee land sale beyond the tribe's sovereign powers, it
runs the risk of subjecting nonmembers to triba regulatory authority without
commensurate consent. Tribal sovereignty, it should be remembered, is ‘a
sovereignty outside the basic structure of the Constitution.” United Satesv. Lara,
541 U.S. 193, 212 (2004) (Kennedy. J. concurring in judgment). The Bill of
Rights does not apply to Indian tribes. See Talton v. Mayes, 163 U.S. 376, 382-
385 (1896). Indian courts ‘differ from traditional American courts in a number of
significant respects.” Hicks, 533 U.S. at 383 (Souter, J. concurring). And
nonmembers have no part in tribal government — they have no say in the laws and
regulations that govern tribal territory. Consequently, those laws and regulations
may be fairly imposed on nonmembers only if the nonmember has consented,
either expressly or by his actions. Even then, the regulation must stem from the
tribe' s inherent sovereign authority to set conditions on entry, preserve tribal self-
government, or control internal relations. See, Montana, 450 U.S. at 564.”

Plains Commerce Bank, 554 U.S. at 337.



Justice Kennedy’ s thoughtful and well-reasoned concurrence in the United Satesv. Lara,
541 U.S. 193 (2004), which concurrence was cited with approval by the majority in Plains
Commerce Bank above, addresses the constitutional issues of tribal sovereignty over
nonmembers squarely:

“Were we called upon to decide whether Congress has this power [to permit tribes
to prosecute nonmember Indiang], it would be a difficult question. Our decision
in United Sates v. Whedler, 435 U.S. 313 (1978), which the Court cites today but
discusses very little, is replete with references to the inherent authority of a tribe
over its own members. As| read that case, it is the historic possession of inherent
power over ‘the relations among members of atribe’ that is the whole justification
for the limited tribal sovereignty the Court there recognized. Id. at 326. Itisa
most troubling proposition to say that Congress can relax the restrictions on
inherent tribal sovereignty in a way that extends that sovereignty beyond those
historical limits. . . . To conclude that a tribe's inherent sovereignty allows it to
exercise jurisdiction over a nonmember in a crimina case is to enlarge the
‘unique and limited character’ of the inherent sovereignty that Wheeler
recognized. 435 U.S. at 323.

Lara [a nonmember Indian], after al, is a citizen of the United States. To hold
that Congress can subject him, within our domestic borders, to a sovereignty
outside the basic structure of the Constitution is a serious step. The Constitution
is based on a theory of original, and continuing, consent of the governed. Their
consent depends on the understanding that the Constitution has established the
federal structure, which grants the citizen the protection of two governments, the
Nation and the State. Each sovereign must respect the proper sphere of the other,
for the citizen has rights and duties as to both. See, U.S Term Limits, Inc. v.
Thornton, 514 U.S. 779, 838-839 (1995) (Kennedy, J., concurring). Here,
contrary to this design, the National Government seeks to subject a citizen to the
crimina jurisdiction of a third entity to be tried for conduct occurring wholly
within the territorial borders of the Nation and one of the States. This is
unprecedented. There is a historical exception for Indian tribes, but only to the
limited extent that a member of atribe consents to be subjected to the jurisdiction
of hisowntribe. See, Durov. Reina, 495 U.S. 676, 693.

.. .[The mgjority] also tries to bolster its position by noting that due process and
equal protection claims are still reserved. Ante at 210-211. That is true, but it
ignores the elementary principle that the constitutiona structure was in place
before the Fifth and Fourteenth Amendments were adopted. To demean the
constitutional structure and the consent upon which it rests by implying they are
wholly dependent for their vindication on the Due Process and Equal Protection
Clauses is a further, unreasoned holding of seriousimport. The political freedom



guaranteed to citizens by the federal structure is a liberty both distinct from and
every bit asimportant as those freedoms guaranteed by the Bill of Rights. . .

The present case, however, does not require us to address these difficult questions
of constitutional dimension. Congress made it clear that its intent was to
recognize and affirm tribal authority to try Indian nonmembers as inherent in
tribal status. The proper occasion to test the legitimacy of the Tribe's authority,
that is, whether Congress had the power to do what it sought to do, was in the
first, tribal proceeding. There, however, Lara made no objection to the tribe's
authority to try him. . . .”

Id. at 211-214.
Justice Souter, in his concurrence which affirmed the reasoning of the majority in Nevada

v. Hicks, delineated the structural and constitutional issues in terms quite at odds with the
Petition now before the Court to amend Rule 10:

“The ability of nonmembers to know where tribal jurisdiction begins and ends, it
should be stressed, is a matter of real, practical consequence given ‘[t]he special
nature of [Indian] tribunals,’ Duro v. Reina, 495 U.S. 676, 693 (1990), which
differ from traditional American courts in a number of significant respects. To
start with the most obvious one, it has been understood for more than a century
that the Bill of Rights and the Fourteenth Amendment do not of their own force
apply to Indian tribes. See, Talton v. Mayes, 163 U.S. 376, 382-385 (1896); F.
Cohen, Handbook of Federal Indian Law, 664-665 (1982 ed.) hereinafter Cohen
(‘Indian tribes are not states of the union within the meaning of the Constitution,
and the constitutional limitations on states do not apply to tribes’). Although the
Indian Civil Rights Act of 1968 (ICRA) makes a handful of analogous safeguards
enforceable in tribal courts, 25 U.S.C. § 1302, ‘the guarantees are not identical,’
Oliphant, 435 U.S. at 194, and there is a ‘definite trend by tribal courts' toward
the view that they ‘have] leeway in interpreting’ the ICRA’s due process and
equal protection clauses and ‘need not follow the U.S. Supreme Court precedents
‘jot-for-jot,” * Newton, Tribal Court Praxis. One Year in the Life of Twenty
Indian Triba Courts, 22 Am. Indian L. Rev., 285, 344, n. 238 (1998). In any
event, a presumption against tribal-court civil jurisdiction squares with one of
the principa policy considerations underlying Oliphant, namely, an overriding
concern that citizens who are not triba members be ‘protected. . .from
unwarranted intrusions on their personal liberty,” 435 U.S. at 210.

Tribal courts also differ from other American courts (and often from one
another) in their structure, in the substantive law they apply, and in the
independence of their judges. Although some modern tribal courts ‘mirror
American courts and ‘are guided by written codes, rules, procedures and
guidelines,” tribal law is still frequently unwritten, being based instead ‘on the
values, mores, and norms of a tribe and expressed in its customs, traditions and
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practices,” and is often *handed down orally or by example from one generation to
another.” Melton, Indigenous Justice Systems and Tribal Society, 79 Judicature
126, 130-131 (1995). The resulting law applicable in tribal courts is a complex
‘mix of tribal codes and federal, state and traditional law,” National American
Indian Court Judges Assn. Indian Courts and the Future, 43 (1978), which would
be unusually difficult for an outsider to sort out.

One further consideration confirms the point. It is generally accepted that thereis
no effective review mechanism in place to police tribal courts decisions on
matters of non-tribal law, since tribal-court judgments based on state or
federal law can be neither removed nor appealed to state or federal courts. . .
The result, of course, is arisk of substantial disuniformity in the interpretation of
state and federal law, arisk underscored by the fact that ‘[t]ribal courts are often
‘subordinate to the political branches of tribal governments,” * Duro, supra at
693 (quoting Cohen, 334-335).
Nevada v. Hicks, 533 U.S. at 383-385 [emphasis added].

IV.The Petitioner has Failed to Engage in Meaningful Fact Finding and
Public Hearings.

During the lead up to the 2003-2004 adoption of the current Rule 10, the Triba
Court/State Court Forum engaged in fact finding by visiting reservations and holding hearings
on tribal lands where tribal members would receive notice of these proceedings and have an
opportunity to speak. The result was that the Tribal Court/State Court Forum heard from many
tribal members with genuine concerns regarding the independence and fairness of the tribal
courts. Apparently the Tribal Court/State Court Forum chose not to repeat that process again.>

Instead, the Petitioner assures the Committee of the following:

“36. Today, many who once opposed Rule 10 have changed their stance. This

shift in support demonstrates the credibility the tribal courts have garnered in the
public eye through diligent and fair administration of justice.”

* The Petition states: “ Ultimately the Committee recognized that it could not cometo a
conclusion ‘about the quality of justicein tribal courts generally or in any particular proceedings’
based on anecdotes presented at the hearings.” 1d., p. 8, 127. But the Forum compounds the
deficiency. Instead of conducting a thorough examination of tribal court files and proceedings
and taking testimony from tribal members, the Forum optsto rely on either unsupported
assertions or its own anecdotal “evidence” to support the Petition.
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Petition at p. 10, 1136. What is lacking is any support for that statement. The Petitioner should
have engaged in fact finding from the citizens who reside in and around tribal reservations in
Minnesota — both tribal members and nonmembers. The failure to conduct this type of public
hearing and commentary, in areas in which everyday citizens are either subjected to or
potentially subjected to tribal court activities, is afundamental failure behind this Petition. In the
absence of such hearings, one can only conclude that the views expressed by tribal members in
2003-2004 remain the operative view of Minnesota citizens who happen to be members of Indian
tribes on the function, independence and fairness of tribal courts.

Similarly, the Petition assures the Committee that “tribal judiciaries typicaly operate
with significant independence from other branches of tribal governments. See, Cohen’'s
Handbook, 8§ 4.04(3)(d), at 268-69 (stating that some tribes are passing constitutional
amendments to strengthen the autonomy of tribal courts, while some tribes are establishing their
independence through common law.”) Petition at p. 10, §35. The U.S. Supreme Court found the
opposite in Nevada v. Hicks, 533 U.S. at 385 (Souter, J. concurring). The Constitution of the
Minnesota Chippewa Tribe, which the Petitioner has neglected to bring to the Committee's
attention, governs the largest group of Minnesota Bands and tribal members.* That Constitution,
attached as Exhibit B, has no provision for the establishment of a tribal court, much less any
provision establishing its independence.®> Put simply, the conclusions reached by the Petitioner
are at odds with the United States Supreme Court precedent in Nevada v. Hicks. Even if federa

law didn’t mandate that the tribe bear the burden of proving that it had jurisdiction, no reasoned

* The White Earth, Leech Lake, Fond du Lac, Bois Forte (Nett Lake), Grand Portage and Mille
Lacs Bands.

> Many tribal members who spoke in opposition to the adoption of Rule 10 in 2003-04 urged the
Committee to withhold recognition of tribal court judgments as a means of encouraging tribes to
reform their constitutions and create independent courts.
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approach should recognize tribal court judgments as presumptively valid and enforceable in state
court when the magority of tribal courts in Minnesota lack the fundamental protection of
constitutional independence from the political branches of government. The comments by tribal
members at public hearings in 2003 and 2004 reflected those redlities.

The Petition in this respect contains a contradiction between the experience of the
Committee and the burden Petitioner seeks to impose upon those subject to tribal court
judgments. The Petition states: “Ultimately the Committee recognized that it could not come to
a conclusion ‘about the quality of justice in tribal courts generally or in any particular
proceedings based upon anecdotes presented at the hearings.” Id., p. 8, 127. Despite the time
and resources available, the Committee was unable to reach a conclusion about the quality of
justice in tribal courts. Compare that failure to the burden on a party under the proposed Rule
10. The party against whom the judgment was entered must bear the burden of proof, under
proposed Rule 10.02, that the tribal court judgment or order should not be enforced. In other
words, while the Committee was unable to reach a conclusion about the quality of justice in
tribal courts in 2003-2004, and while the Petitioner has not engaged in any fact finding and
examination of tribal court proceedings in Minnesota or elsewhere in advancing the proposed
Petition, proposed Rule 10.02 nevertheless imposes a burden on a party subject to the order or
judgment to demonstrate what the Committee was unable to determine and what the Petitioner
has been unwilling to explore in detail. Given that tribes enjoy sovereign immunity, and
presumably tribal courts enjoy judicial immunity, how a private litigant would have an
opportunity to gather the facts and information necessary to meet the burden of proof is
unanswered in the Petition. The Petitioner should have done a detailed review and analysis of

every tribal court in Minnesota, determining whether cases are promptly granted hearings,
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whether cases are decided in a timely manner, whether political or other considerations have
affected the decisions of tribal courts, and all the other factors that go into a determination of
whether due process, equal protection, and other constitutional requirements are being met.

The Petitioner had the ability to require this type of access to tribal court records to
conduct an analysis in order to support the proposed change to Rule 10. It chose not to do so,
leaving those parties who are subject to tribal court orders and judgments to bear the burden that
the Petitioner was unwilling or unable to carry in proposing this Rule change. At a minimum,
the burden of proof must be reversed in proposed Rule 10 and placed upon the party advocating
state court recognition of the tribal court judgment, not the individual subject to the order or
judgment. But the preferred outcome is for the Petition to be denied unless and until this type of
rigorous analysis is conducted, and testimony is taken from tribal members and nonmembers
alike who live and reside in and around reservations, before proposing any change to Rule 10 on
the recognition of tribal court judgments.

This is not to denigrate either the quality or fairness of al tribal court decisions or the
honesty, fairness and legal acumen of all tribal court judges. But arule directing the state courts
to grant recognition of tribal court judgments, which tribal courts are formed not only outside the
structure and protections of the United States and Minnesota Constitutions, but even without
judicia independence by their own Constitution, should cause the Committee to pause and
provide a mechanism by which a tribal court judgment will be carefully examined before
enforcement. The presumption must be on the party advocating the enforceability of a tribal
court judgment to demonstrate that it meets the requirements contained in the current Rule 10.02

before enforcing that judgment under state law, with its power and authority. The current Rule
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10.02 giving the state court discretion in the enforcement of tribal court orders and judgments
remains the best approach.
V. Fundamental Errorsin the Analysis of the Petition.

A. Tribal Sovereignty isLimited, and Doesn’t Extend in Most Casesto
Tribal “Territories’ — Petition pp. 2-3.

The United States Supreme Court in Plains Commerce Bank made clear that while tribes
are “distinct, independent political communities. . .qualified to exercise many of the powers and
prerogatives of self-government, . . .the sovereignty that Indian tribes maintain is of a unique and
limited character. It centers on the land held by the tribe and on tribal members within the
reservation.” Plains Commerce Bank, 554 U.S. at 327 [citations omitted][emphasis added)].

“By virtue of their incorporation into the American republic, [tribes have] lost the
right of governing persons within their limits except themselves.” Id. at 328.

“But tribes do not, as a general matter, possess authority over non-Indians who
come within their borders.” 1d.

Unless one of the two, and very narrow, Montana exceptions are met, tribes simply lack
jurisdiction over nonmember activities taking place on the reservation. Id. In this sense, tribes
do not have aunigque kind of sovereignty that governs members and their territories, as asserted
in the Petition, p.2. [emphasis added] The Plains Commerce Bank case, decided in 2008,
supersedes any statement to the contrary in State v. Stone, 572 N.W.2d 725, 728 (Minn. 1997).

B. Tribal Court Jurisdiction isLimited.

The Petition claims that “tribal courts possess expansive jurisdiction within Indian
country and even some jurisdiction outside of Indian country.” Petition at p. 3, 9. Thisis
fundamentally contrary to the United States Supreme Court’s decisions that control on this issue.
Tribal court jurisdiction isvery limited when it comesto non-Indians. Nevada v. Hicks, 533 U.S.

at 374 [stating that the position taken by Justice O’ Connor “would, for the first time, hold a non-
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Indian subject to the jurisdiction of atribal court.”] Furthermore, tribes lack jurisdiction outside
of Indian Country.

For atribe to have jurisdiction over any land, that land must qualify as “Indian Country”
under 18 U.S.C. § 1151.

“For the Tribe to have jurisdiction over any land under the current statute it must

qualify as Indian country pursuant to 18 U.S.C. § 1151. The statute defines

Indian country to include all reservation land (8 1151(a)), dependent Indian

communities (§ 1151(b)), and alotments ‘the Indian titles to which have not been

extinguished’ (8 1151(c)). . . .[B]ut if there is no reservation, the State has
primary jurisdiction over all land except alotments which continue to be held in

trust, 8 1151(c).” [citations omitted] Yankton Soux Tribe v. Gaffey, 188 F.3d

1010, 1017 (8™ Cir. 1999) cert. den. 530 U.S. 126 (2000)

“[The Supreme Court has] rejected tribal authority to regulate nonmembers

activities on land over which the tribe could not ‘assert a landowner’s right to

occupy and exclude.”” Nevada v. Hicks, 533 U.S. 353, 359-60 (2001)

The Petition asserts that United States v. Lara, 541 U.S. 193, 200 (2004) holds that tribal
courts “aso retain the authority to prosecute nonmember Indians under the same circumstances.”
Petition a p. 3, 110. Thisis not the holding in United Sates v. Lara. United Sates v. Lara
examined whether Congress had relaxed restrictions that the political branches have, over time,
based on the exercise of atribe’sinherent legal authority, when it enacted 25 U.S.C. § 1301(2) in
response to the Supreme Court’s decision in Duro v. Reina, 495 U.S. 676 (1990). Theissuein
Lara was whether the federal prosecution of defendant Lara for assault on a federal officer
presented a double jeopardy defense to a defendant who had first been prosecuted in tribal court.
Lara argued that the action by Congress was simply an extension of federal power to the tribal
government to prosecute a nonmember Indian. The Court instead determined that Congress had
acted to recognize and affirm the inherent authority of a tribe to bring a criminal misdemeanor

prosecution against a nonmember Indian. The Court did not, however, reach the issue of

whether the criminal prosecution in tribal court of Mr. Lara met the constitutional requirements
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of due process and equal protection. Holding that those issues were not before the Court, since
Lara failed to raise them at the time of the tribal court prosecution, the Court reserved those
issues for a later day. Lara, 541 U.S. a 209-210. Whether or not a tribal court may
constitutionally prosecute a nonmember Indian remains undecided in light of the Supreme
Court’sdecision in Lara. See, Justice Kennedy’ s discussion of that issue at pp.7-8, supra.

The same rationale will apply if and when a tribal court seeks to prosecute a non-Indian
under the Violence Against Women Reauthorization Act of 2013 (VAWA), 25 U.S.C. § 1304
(West 2016). See Petition at pp. 3-4, 111.

V1. Proposed Rule 10 Fails to Provide Fundamental Requirements that
Must be Consider ed Before Recognizing Tribal Court Orders.

No procedure for the recognition of tribal court judgments can omit the requirement to
address due process, equal protection, and other constitutional issues, regardless of the language
of the authorizing statute or any jurisdiction it purports to grant to tribal courts. Proposed Rule
10.01 isdeficient in this respect.

Similarly, Rule 10.01(i) suggests that tribal court judgments are within the purview of a
“Foreign-Country Money Judgment” under Minn. Stat. 88 548.54-63. Surely the legislature
could not have intended that application. Moreover, this reference exposes a fundamental
omission of the Petition: the failure to recognize that state court recognition of tribal court
judgments potentially exposes citizens to the enforcement by state court processes of a judgment
entered by a third party within the State and Nation without the protections of the State and
Federal Constitutions. Plains Commerce Bank, 554 U.S. at 337, citing United Sates v. Lara,
541 U.S. at 212 (Kennedy, J. concurring)

Proposed Rule 10.02(i) implies that tribes are “foreign countries.” They are not. The

Supreme Court nearly two centuries ago determined that tribes were “domestic dependent
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nations.” Cherokee Nation v. Sate of Georgia, 30 U.S. 1, 5 Pet. 1, 13 (1831). Chief Justice
Marshall in Cherokee Nation went to great lengths to explain why Indian tribes were not foreign
nations:

“The Indian territory is admitted to compose a part of the United States. In al our

maps, geographical treatises, histories, and laws, it is so considered. In al our

intercourse with foreign nations, and our commercial regulations, in any attempt

at intercourse between Indians and foreign nations, they are considered as within

the jurisdictiona limits of the United States, subject to many of those restraints

which are imposed upon our own citizens. . .

.. [Y]et it may well be doubted whether those tribes which reside within the

acknowledged boundaries of the United States can, with strict accuracy, be

denominated foreign nations.  They may, more correctly, perhaps, be

denominated domestic dependent nations. . .

. . .They and their country are considered by foreign nations, as well as by

ourselves, as being so completely under the sovereignty and dominion of the

United States, that any attempt to acquire their lands, or to form a political

connection with them, would be considered by al as an invasion of our territory,

and an action of hostility.”
Id. at 5 Pet. 12-13. See also, Gavle . Little Sx, Inc., 555 N.W.2d 284, 288 (1996). The proposa
in Rule 10.01(i) to apply the Minnesota Uniform Foreign Country Money Judgments
Recognition Act to the decision of a tribal court that is wholly within the boundaries of the
Nation and a State, would not only contravene the U.S. Supreme Court’s decisions on this point,
but arguably create the impression that the State was attempting to contravene prerogatives that
are within the power of the National Government.

Proposed Rule 10.01 must also contain an exception to the recognition of tribal court
judgments based upon the public policy of the State® Consider a simple example. The Mille
Lacs Band asserts that the 61,000 acre reservation created by the 1855 Treaty (11 Stat. 633) still

exists, despite the fact that the Band sold and relinquished the reservation in the 1864 Treaty (13

® The “public policy” exception is contained only in proposed Rule 10.02.
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Stat. 695), and sold the right of occupancy under the Nelson Act, 25 Stat. 642 (1889). See,
United States v. Mille Lacs Band, 229 U.S. 498 (1913). The official policy of the State of
Minnesota is that it does not recognize the existence of the Mille Lacs Reservation. Instead, the
Mille Lacs Band has a collection of trust lands subsequently acquired by the federal government
for the Band. See attached Exhibits C through J. Under proposed Rule 10.01, if the Mille Lacs
Band obtained a judgment against a non-tribal member for alleged trespass under the American
Indian Agricultural Resources Management Act, 25 U.S.C. § 3713, which judgment determined
that the land was within the original and continuing boundaries of the Mille Lacs Reservation,
Rule 10.01 suggests that the state court would be required to recognize and enforce a judgment
against the officia policy of the State of Minnesota. Before recognizing atriba court judgment,
the State Courts must be allowed to consider whether the judgment is contrary to the policy of
the State of Minnesotain all circumstances.

VIlI. TheProposed Changesto Rule 10.02 Eliminate Factorsthat the Court
Should be Allowed to Consider.

In addition to the erroneous shifting of the burden of proof, proposed Rule 10.02
eliminates the following categories:

(6) Whether the order or judgment was obtained through a process that afforded fair
notice, the right to appear and compel attendance of witnesses, and a fair hearing
before an independent magistrate;

(8) Whether the order or judgment is fina under the laws and procedures of the
rendering court, unless the order is a non-criminal order for the protection or
apprehension of an adult, juvenile or child, or another type of temporary,
emergency order; and

(10)  Any other factors the court deems appropriate in the interests of justice.

The proposed Rule 10.02 also eliminates the detailed discussion of whether there was a

notice and opportunity to be heard and addresses ex parte situations. While arguably the changes
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to (1) and (6) are subsumed under proposed 10.02(b) that the party was not afforded fundamental
due process rights, greater detail in delineating what might be included in those rights is an
important factor, particularly for litigants who cannot afford representation. Furthermore, any
change must be accompanied by comments that would make clear that the Rule change was not
intended to eliminate examination into these various issues that might be considered part of
fundamental due process.

The proposed change to Rule 10.02(a)(8) would eliminate the finality requirement,
meaning that temporary injunctions or other preliminary orders could be enforced in state court
before there was a final decision in tribal court. Thisis problematic because federal courts may
withhold their decision, based on the doctrine that at times requires parties to exhaust their
jurisdictional claims in tribal court before bringing the claim in federa district court. See,
National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 856-857 (1985). While there are
exceptions to those exhaustion rules, both in National Farmers Union and from Srate v. A-1
Contractors, 250 U.S. at 459-460, and n. 14, where exhaustion would serve no purpose other
than delay and is therefore unnecessary (See, Nevada v. Hicks, 530 U.S. at 369), the exhaustion
rule has never been fully repudiated. Accordingly, recognizing and enforcing tribal court orders,
before there is an opportunity to have them reviewed in federal district court because of the
exhaustion rule, could place the state court in the position of granting recognition of atribal court
order that was later vacated by a federal district court when it examined jurisdiction. At this
point, there is ssimply no need to enforce orders or judgments that are not fina in tribal court,
especialy as to nonmembers.

The proposed Rule also eliminates the catch-al category of “any other factors the court

deems appropriate in the interests of justice” under Rule 10.02(a)(10). This is a mistake. For
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example, this Response identified the constitutional issues delineated by Justices Souter and
Kennedy that go beyond simply due process and equal protection. The proposed amendment to
Rule 10 does not mention equal protection. The proposed amendment to Rule 10 aso does not
mention such common defenses as the qualified immunity enjoyed by police officers. The point
is that no rule can anticipate every legal right, privilege, immunity, or defense that might be
applicable when a state court is asked to enforce a tribal court order. Including the catch-all
language in current Rule 10.02(a)(10) for “other factors the court deems appropriate in the
interest of justice” assures that those matters can be addressed by a state court which is being
asked to recognize atribal court judgment.
CONCLUSION

The proposed change to Rule 10 is extraordinarily overbroad. It would potentialy grant
recognition to the decisions of hundreds of tribal courts across the United States, without any
factual examination of the workings of those hundreds of tribal courts before adopting such a
broad based Rule. As a result, sister States, who have chosen not to recognize tribal court
decisions, or who have granted recognition of tribal court decisons under different or more
stringent requirements, could be faced with a Minnesota state court judgment, that originated in a
tribal court from that sister State, under the full faith and credit granted state court judgments.
This is an unprecedented incursion into the rights and roles of sister States and the courts of
those States.

The current Rule 10 alows the court discretion in deciding whether to recognize most
tribal court orders or judgments. Other than the anecdotal matters involving a commitment order
for atribal court member or something similar, there has been no showing that the current Rule

is unworkable or unreasonable. Rather, this is an effort to require the state courts to recognize
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tribal court judgments based upon assertions regarding the jurisdiction of tribal courts, their
independence, the protection of due process rights, and other factors that are ssimply contrary to
what the United States Supreme Court has found.

The effort to shift the burden of proof from the tribe to the individual against whom the
tribal court order or judgment is sought to be enforced is contrary to controlling United States
Supreme Court precedent. The failure to engage in an examination of the decisions of tribal
courts in Minnesota, and their processes, together with the failure to take testimony from tribal
members and others that live in and around reservations in Minnesota, should be ared flag to the
Committee that the Petitioner needs to do the kind of work that it seeks to impose on a party
facing a tribal court order or decision, before it brings a proposal for a Rule change before the
Committee and the Supreme Court.

In summary, there has been no showing that the current Rule 10 is unworkable or fails to
enforce appropriate tribal court judgments and orders. The proposed change to Rule |0 fails to
protect the constitutional rights of Minnesota citizens, and should be denied.

Respectfully submitted

Dated: March 16, 2017 NOLAN, THOMPSON & LEIGHTON, PLC

By: /s/ Randy V. Thompson !
Randy V. Thompson, Reg. No. 122506
5001 American Boulevard West, Suite 595
Bloomington, MN 55437
Telephone No. 952-405-7171
Email: rthompson@nmtlaw.com

"Mr. Thompson’'s curriculum vitae is attached as Exhibit K.
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EXHIBIT A

IN THE TRIBAL COURT OF APPEALS
OF THE GRAND PORTAGE BAND OF CHIPPEWA

GRAND PORTAGE INDIAN RESERVATION STATE OF MINNESOTA
Grand Portage Band of Chippewa, )
Through its Land Use Administrator )
Lawrence Bushman, )
) MEMORANDUM
Plaintiff/Appellee, ) OPINION
) and
Vs. ) ORDER
)
Carroll Melby, ) App. #99-001
)
Defendant/Appellant. )
)

Per Curiam (Chief Justice Anderson and Associate Justices Balber and Pommersheim).

1. Introduction

The Grand Portage Reservation was established by the Treaty of 1854.! The Reservation
was subject to the misguided (allotment) policies of both the General Allotment Act® and the Nelson

Act. The allotment period was effectively reversed by the Indian Reorganization Act of 1934.* The

I 10 Stat. 1109 (1854). ENDORSED
(1559 FILED IN MY OFFIDE TH THIS DATE Q/;h/oa
2 24 Stat. 388 (1887).
St ¢ ) Authorized Slgnatdre of THE GRAND PORTAGE BAND
OF CHIPPEWA TRIBAL COURT

3 25 Stat. 642 (1889). ‘ |

4 25 U.S.C. 461-479 (1934).
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Grand Portage Chippewa voted, along with five other Minnesota Chippewa Bands,” in favor of the
IRA and in favor of joining together as the Minnesota Chippewa Tribe. As a result, the first
contemporary Grand Portage Reservation tribal government was established in 1939 in accordance
with a “sub-charter” approved by the Minnesota Chippewa Tribe. The Grand Portage Band, the
Plaintiff/Appellee in this proceeding (also referred to herein as the “Band”), is currently governed

by the Minnesota Chippewa Tribe Constitution (as amended) which was adopted in 1963.

The Grand Portage Band has worked effectively to reacquire allotted lands within the
reservation and to maintain its land base. The Grand Portage Reservation is comprised of
approximately 48,000 acres, the vast majority of which is undeveloped. Ninety-five percent (95%)
of the Reservation consists of land held in trust by the United States for the Band and its members;
three percent (3%) is held in fee by the Band or other governments; and only two percent (2%) is

held in fee by non-Indians. Approximately 550 people live on the Reservation, of which two-thirds

are Indian.

The land owned by Carroll Melby,® the Defendant/Appellant in this proceeding (hereinafter
referred to as “Melby”), is part of that two percent of the Reservation held by non-Indians. Except
for the portion bordering Lake Superior, this land is completely surrounded by Grand Portage trust
land. The land owned by the Appellant was originally part of an allotment made to Joseph Godfrey
Montferrand, a Grand Portage Indian, by a trust patent issued on March 1, 1897 under the provisions
of the General Allotment Act and the Nelson Act. A fee patent was issued to Montferrand on Sept.
14, 1911. Since this time period is less than the twenty-five year trust period specified in the General
Allotment Act, it is presumed that Montferrand’s fee patent was issued pursuant to the Burke Act’

which provided - upon a finding of “competency” - for a fee patent to issue without the allotee’s

5 The other Chippewa Bands include: White Earth, Leech Lake, Fond du Lac, Bois Forte, and Mille Lacs.

¢ More accurately, Carroll Melby is the managing trustee of Herbert Iver Melby Revocable Trust established

by his father (now deceased) in 1967. The commercial enterprise located on this land is the Voyageurs Marina.

7 34 Stat. 182 (1906).



request and before expiration of the normal twenty-five year trust period. Montferrand’s allotment
was subsequently sold to S. L. Johnson, a non-Indian, in separate transactions in 1921 and 1923. The
allotted land was ultimately sold to Herbert Melby, the Appellant’s (non-Indian) father in 1967. On

this site, Melby operates Voyageurs Marina which has three hotel rooms, a small store, and dockage

to accommodate commercial boat traffic.

The current controversy results from the Melby’s decision to erect a metal building for
storage and boat repair on his property. In August 1995, Melby obtained a building permit from
Cook County. Melby refused to seek a building permit or variance from the Grand Portage Band,
and his failure to do so violated the Band’s Land Use Ordinance.® Melby had received notice from
both the Band and Cook County about the existence of the Band’s (new) Land Use Ordinance.

Despite such knowledge, Melby chose not to seek a permit or variance and erected the building in

1996.

In August 1997, the Band initiated this lawsuit against Melby in the Tribal Court for his
failure to comply with the Band’s Land Use Ordinance. Melby did not file an answer, asserted no

substantive defenses, but simply moved to dismiss for lack of jurisdiction.

At the same time, Melby filed a lawsuit against the Band and Tribal Court in federal court
seeking to enjoin them from exercising any kind of jurisdiction over him. On August 13, 1998, Judge

Alsop ruled against Melby® and directed him to exhaust his tribal court remedies in accordance with

8 Grand Portage Band of Chippewa Indians, Ordinance 95-02 (1995). The Cook County setback requirement

from Lake Superior is 50 feet, the Band’s 100 feet. The building was erected approximately 90 feet from the shoreline

and while satisfying the Cook County requirements, the building clearly violated the Band’s Land Use Ordinance.

® Melby v. Grand Portage Band of Chippewa (DC, MN, 5% Div.) (1998). Judge Alsop also explicitly ruled
that the Grand Portage Reservation was not diminished by the Nelson Act of 1889. In addition, he found no waiver of
tribal sovereign immunity, but that a lawsuit seeking prospective injunctive relief against a tribal officer was permitted.

He specifically dismissed the action against the Tribe and the Tribal Court.
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the directives of National Farmers Union v. Crow Tribe of Indians, 471 U.S. 845 (1985) and Jowa
Mutual Insurance Co. v. LaPlante, 480 U.S. 9 (1987).

At the Tribal Court level Melby’s motion to dismiss the Band’s lawsuit was heard before
Judge Fineday, Chief Judge of the Grand Portage Tribal Court. After making extensive findings of

fact and conclusions of law, Judge Fineday denied both Melby’s motion to dismiss and the Band’s

motion for summary judgment.

Melby filed a proper and timely interlocutory appeal on the issue of ] urisdiction and the Band
timely cross-appealed the denial of its motion for summary judgment. After extensive briefing by
the parties, oral argument in this matter was held before the Tribal Court of Appeals at the Grand

Portage Reservation on August 6, 1999."

1 Just prior to oral argument, Melby filed an Affidavit of Conflict dated August 3, 1999 (just three days brior
to oral argument) requesting that each member of the Grand Portage Tribal Court of Appeals recuse themselves because
the panel was appointed by Grand Portage Reservation Tribal Council. Dean Deschampe is the Band’s Land Use
Administrator and a member of the Reservation Tribal Council, and Norman Deschampe is the Chairman of the Grand
Portage Reservation Tribal Council. Both are Grand Portage Band members. Under Melby’s claim, because each Tribal
Court of Appeals member was appointed by the Grand Portage Reservation Tribal Council, the appellate court panel
must recuse themselves because of an “employment” relationship with the Grand Portage Tribal Council. In the
alternative, Melby seeks to strike the affidavits of Norman Deschampe and Dean Deschampe. Aside from being
procedurally defective for not being timely filed under Rule 36(c) of the Grand Portage Rules of Civil Procedure, the
Motion fails as being substantively and logically deficient. Neither of the Deschampes are parties to this case in their
individual or official capacities, nor as such do they serve as “employers” of the judges on this panel. The grounds
presented by Melby would serve to disqualify any tribal court from functioning and, by logical extension, any state or

federal court from hearing cases in which a state or federal government interest were at issue.
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II. Issues
This appeal raises two issues, namely:

A. Whether the Tribal Court improperly denied Melby’s motion to dismiss for lack of

jurisdiction; and

B. Whether the Tribal Court improperly denied the Band’s motion for summary

judgment.

111. Discussion
A. Jurisdiction

The issue of jurisdiction is a question of law and is properly reviewed de novo. This is the
appropriate general legal standard of federal courts and most tribal courts for review of legal

conclusions, and therefore this Court adopts it as the proper standard of review in this matter."!

Analysis of tribal court jurisdiction involves a review of both tribal and federal law. In the
instant case, however, there is no dispute as to whether Melby violated tribal law (for he has

specifically acknowledged actions in violation of tribal law) and there is no claim that the Band’s

I See e.g. Filetech S.A. v. France Telecom S.A., 147 F.3d 922, 930 (2™ Cir. 1998): “[t]he standard of review
established for district court decisions regarding subject matter jurisdiction is clear error for factual findings and de novo
for legal conclusions.” In addition, matters of tribal law are generally not subject to federal review. Basil Cook
Enterprise v. Regis Mohawk Tribe, 117 F.3d 61, 66 (2™ Cir. 1997). Oddly enough, Melby never addresses the standard
of review issue - going so far as to express no opinion on the matter when queried from the Bench at oral argument -
and is therefore deemed to have waived any claims regarding the standard of review.

5



Land Use Ordinance exceeds the bounds set by tribal constitutional or other positive tribal law."?
Therefore the sole issue before the Court is to determine whether the Band’s Land Use Ordinance

and its application to non-Indian land owners is permissible as a matter of federal law.

Neither the U.S. Constitution nor any act of Congress prohibits the application of the Band’s
Land Use Ordinance to Melby. The dispositive key is rather whether the federal common law
principles articulated in Montana v. United States, 450 U.S. 544 ( 1981)" and applied in the one
tribal zoning case decided by the Supreme Court, Brendale v. Confederated Tribes and Bands of
Yakima Indian Nation, 492 U.S. 404 (1989), permit tribal jurisdiction in this matter.

12 See e.g. Grand Portage Band Judicial Code at Title 1, Ch. II, § 1 (1997) which provides:

The jurisdiction of the Tribal Court shall extend to: . . .

(b) All actions arising under the Land Use and Zoning Ordinance, and to all persons alleged to
have violated provisions of that Ordinance, provided that the action or violation occurs
within the boundaries of the Grand Portage Reservation, including all lands, islands, water,
roads, and bridges or any interests therein, whether trust or non-trust status and
notwithstanding the issuance of any patent or right-of-way, within the boundaries of the
Reservation, and adjacent waters of Lake Superior and lands and waters within the area
ceded by the Treaty of 1854, and such other lands, islands, waters or any interest therein

hereafter added to the Reservation. Hereinafter, reference to “Reservation” shall include all

lands and waters described in this paragraph.

13" Although Montana has become increasingly entrenched in Supreme Court Indian law jurisprudence, it is
worth recalling how far it departs - without constitutional or congressional authorization - from the previous 150 years
of federal Indian law which presumed tribal authority within Indian country unless expressly limited by Congress.
Montana’s new rule created a presumption against tribal authority on fee land within the reservation, a presumption
that may be overcome only by satisfying either of the prongs of the well known Montana proviso. This development

of a federal judicial plenary power cannot pass without comment. The law is the law but it is not always just or

persuasive.



Unfortunately, Brendale is no beacon of analytical clarity. Its three plurality opinions for two
different holdings relative to the ‘closed’ and ‘open’ portions of the Yakima Reservation are
something of a confused and unresolved muddle. Yet parse it we must. And in so doing, it is not
difficult to conclude that the Grand Portage Reservation in its entirety is quite analogous to the
‘closed’ portion of the Yakima Reservation. In both the ‘closed’ portion of Yakima Reservation and
the entire Grand Portage Reservation, less than two percent of the land is held in fee by non-Indians
and the overwhelming amount of land in both cases is undeveloped wilderness. The Grand Portage
Reservation is in no way comparable to the ‘open’ part of Yakima Reservation in which almost half

the land is owned in fee by non-Indians and the population is 80% non-Indian (Brendale at 492 U.S.

445),

These findings nevertheless have to be refracted through the lens of the Montana proviso

which provides:

To be sure, Indian tribes retain inherent sovereign power to exercise some
forms of civil jurisdiction over non-Indians on their reservations, even on non-Indian
fee lands. A tribe may regulate, through taxation, licensing, or other means, the
activities of nonmembers who enter consensual relationships with the tribe or its
members, through commercial dealing, contracts, leases, or other arrangements. A
tribe may also retain inherent power to exercise civil authority over the conduct of
non-Indians on fee lands within its reservation when that conduct threatens or has

some direct effect on the political integrity, the economic security, or the health or

welfare of the tribe.'

As noted by both Justice Stevens in his fact specific (plurality) opinion and Justice
Blackman’s more general (plurality) opinion, zoning is necessary to protect the ‘welfare of the Tribe’
especially in a situation - such as Grand Portage - where the land is overwhelmingly held in trust and

where the land is undeveloped. Therefore it is clear to this Court that that portion of the Brendale

'Y Montana, 450 U.S. at 565-567.



case holding tribal zoning of fee land permissible under the Montana proviso relative to maintaining

the ‘welfare’ of the tribe also applies to the case at bar.

It is also instructive to recall some of the particulars of Montana that are not present here.
Montana involved a discriminatory land use regulation that treated non-Indian hunting and fishing
on fee land different from tribal members hunting and fishing on tribal trust land. In distinction, the
Grand Portage Tribal Land Use Ordinance treats all landholders the same. Melby does not seek
equal treatment but rather a ‘privileged’ status requiring his land to be treated differently from 98%
of land on the Reservation. In addition, in Montana, the state stocked much of the fish and some of
the game on the reservation and arguably had some legitimate interest in these ‘resources’, while in
contrast in the instant case Melby does not (and presumably cannot) demonstrate any equivalent state
and/or local interest. These observations are important in order to see - not only from that necessary
conceptual view but also from a quite practical view - that the Grand Portage Band is simply seeking

to treat everyone the same in the context of land use and there are no overriding state and/or local

interests to the contrary.

Because of the unique facts of this case, this Court must also decide whether the ‘consensual’
prong of Montana proviso is satisfied. None of the opinions in Brendale take this tack but it
nevertheless seems appropriate in this instance. In both Montana and Brendale, the tribes sought
to regulate what we might call the ‘private’ use of private land, while in this case the tribe seeks to
regulate (in part) the ‘public’, ‘commercial’ use of Melby’s land. Melby wants to use his land
differently to advance commercial and hence public use, rather than strictly private or personal use.
This distinction matters. Tribes have long been recognized to have wide authority - both as a result
of inherent sovereignty and the right to exclude - to regulate commercial and tax activities within
the reservation. See e.g. Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982), Williams v. Lee,
358 U.S. 217 (1959). For example, the Grand Portage Band could clearly require Melby to have a
tribal business license and/or reasonably tax his commercial activities. Engaging in commerce on

the reservation clearly places that activity, whether by Indians or non-Indians, within the reach of



tribal authority. Zoning regulation of commercial entities falls clearly within the sphere of inherent

tribal sovereignty and/or the exercise of the right to exclude as an act of sovereignty.

In addition, Melby has participated in commerce with the Band and tribal members. This
participation is exhibited by Melby’s use of tribal water facilities, and, until recently, Melby’s use
of tribal waste disposal facilities. Commerce - as opposed to mere private residence - presupposes
interaction with the community and its members and the authorization or tolerance by the sovereign
to engage in such business. In a word, it is ‘consensual’ activity. Ifthe Grand Portage Band cannot
regulate - by non-discriminatory land use planning - commerce within the reservation, Montana will
have been extended dangerously beyond its facts and rationale into a situation where it threatens to

swallow tribal sovereignty in its entirety. Surely that was not the intent of Montana, and this Court

will not engage in such ill considered jurisprudence.'®

In sum, the Grand Portage Band’s non-discriminatory Land Use Ordinance violates neither
federal nor tribal law and satisfies both prongs of the Montana proviso as being ‘consensual’ in
nature, the violation of which would be a direct threat to the ‘health and welfare’ of the Band.

Therefore, the Band possesses jurisdiction over the zoning controversy between the Band and Melby.

15 To anticipate a likely query: Strate v. A-1 Contractors, 117 S.Ct. 1404 (1997) does not apply to the case
at bar. That case involved a tort action resulting from a car accident involving two non-Indians on a state highway

running through the Fort Berthold Reservation in North Dakota. This case is not analogous. This case does not involve

a private tort between two non-Indians on a state highway but rather an attempt by the Band to regulate - inter alia - the
commercial use of land on the reservation. This dispute involves the tribal sovereign directly; public commerce as

opposed to a private tort; and a tiny piece of non-Indian land completely surrounded by trust land (and Lake Superior),

not a state highway running through a reservation.



B. Summary Judgment

Having determined that the Band has regulatory jurisdiction, the Court must determine

whether the Tribal Court improperly denied the Grand Portage Band’s Motion for Summary

Judgment.

This Court’s jurisdiction to hear this appeal arises under the authority of Title 2, Rule 41(g)
of the Grand Portage Judicial Code. This Court’s review of Judge Fineday’s Order finds that she
has provided an excellent summary of the findings of fact and conclusions of law in this case, and
the parties’ extensive briefs have appropriately established an adequate record for this Court to

determine the procedural adequacy and merits of the motion for summary judgment.

The Band claims that upon the affirmative finding that Melby and his land are subject to the
Band’s regulatory and adjudicatory jurisdiction, the Band is entitled to summary judgment as a
matter of law. That decision rests upon finding in favor of the Band on two issues at dispute by the
parties: that the Band’s motion for summary judgment was procedurally appropriate, and that the

Band is entitled to summary judgment as a matter of law.

With respect to the procedural appropriateness of the Band’s motion for summary judgment,

Rule 29 of the Grand Portage Rules of Civil Procedure (which resembles Federal Rule 56(a)) reads

as follows:

Any time 20 days after commencement of an action, any party may move the Court
for summary judgment as to any or all of the issues presented in the case and such
shall be granted by the Court if it appears that there is no genuine issue as to any

material fact and that the moving party is entitled to judgment as a matter of law.



Despite Melby’s arguments regarding lack of discovery or other claimed procedural defects
in this proceeding, Rule 29 permits the filing of a summary judgment motion anytime 20 days after
commencement of an action. There is no requirement in the Rule that Melby or any litigant file an
Answer to the Complaint before a Motion for Summary Judgment could be made and acted upon

by the Tribal Court. The Band’s motion was therefore procedurally appropriate.

Upon our finding that the motion for summary judgment was procedurally appropriate, it is
not clear that additional discovery would produce any materials facts necessary to defeat the Motion
for Summary Judgment. The Court must measure the Band’s motion for summary judgment,
combined with an analysis of Melby’s undisputed actions, against the Band’s Land Use Ordinance

in order to determine whether the Band is entitled to summary judgment as a matter of law.

The Band’s adopted Land Use Ordinance requires all land owners to apply for building
permits or variances before constructing buildings or other structures within reservation boundaries.
Article 12.01 of the Band’s Land Use Ordinance requires that an application for a building permit
be made to the Band’s Land Use Administrator before any building or structure is erected,
constructed, reconstructed, altered, moved or enlarged. The findings of Judge Fineday and the record
before us clearly document the undisputed fact that Melby violated the terms of the Band’s Land Use
Ordinance by not obtaining a building permit from the Band, by not obtaining a variance from the
Band’s set-back requirement as set forth in the Land Use Ordinance, and by proceeding with
construction of a storage building in violation of the Band’s Land Use Ordinance. Melby does not
dispute this. Apparently, it is Melby’s belief that had he applied for a permit under the Band’s Land
Use Ordinance, he would have accepted the jurisdiction of the Grand Portage Band. (Defendant’s
Reply Brief at 3) We have already shown that the Band’s jurisdiction over Melby existed
notwithstanding his intentional resistance to comply with the Band’s Land Use Ordinance, and

Melby has shown that his intentional acts were in clear contravention of the Band’s Land Use

Ordinance.
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Melby appears to claim exemption from the Band’s Land use Ordinance by reciting facts that
he planned his building, applied for and obtained a Cook County building permit,'® ordered materials
for his building, and paid a nonrefundable deposit before the Band adopted its zoning ordinance.
This information merely serves to illustrate Melby’s obvious failure to take the necessary steps to
comply with the Band’s Land Use Ordinance, even after he was aware of adoption of the Ordinance
and its possible application to his project. Those facts do not provide a basis for Melby to show that
he was not or should not be subject to the Band’s Land Use Ordinance, and instead show how he
took deliberate steps to avoid the requirements of the ordinance. The information does not defeat

the Band’s motion that it is entitled to summary judgment as a matter of law.

This Court must address Melby’s claim that the mere application of the Land Use Ordinance
to his activities is discriminatory in nature (Defendant’s Reply Brief at 3). Melby ignores the fact
that he has the same rights as any Band member or non-band member in seeking a variance under
the Land Use Ordinance. It is difficult to find that the Grand Portage Band discriminated against
Melby when Melby did not avail himself to exercise his right to seek a variance under the Band’s
Land Use Ordinance. Melby’s claim of discrimination falls under the weight of the effect of his
conscious choice to disregard the Band’s Land Use Ordinance in its entirety. The Band’s Land Use
Ordinance is applicable to all landowners within the reservation boundaries, and was established to
be non-discriminatory in its application. Because Meiby has chosen to not adhere to its application,
he has no basis to claim it is discriminatory in nature. When Melby makes other claims of
discrimination or constitutional violations as a result of his lack of voting power or voice in the
government establishing the ordinance, his claim of a lack of equal protection is also an untested

assumption. Melby may be making an all-too-common assumption that permeates the present-day

'8 [t does not matter that Melby applied for and was granted a building permit from Cook County because the
Band’s Land Use Ordinance is not limited or affected by Cook County’s actions in this matter. Furthermore, the
“opinion” of jurisdictional authority provided to Melby by the Cook County Planning Director is not relevant in this
case because governing law is federal and tribal law (not state law), and Melby certainly should have been aware that
such an opinion would not provide conclusive authority on this issue. This Court is not sympathetic to Melby when he

cites his volitional acts contrary to existing regulations as argument why the Court should not find jurisdiction and

should not grant summary judgment in this case.



et
@4

view of many Indian activities such as the exercise of self-government or retained treaty rights: that
adifferent right is a “special”’, unequal right that by its mere exercise discriminates against those who
are not Indian. Melby’s assertions in this vein are without merit. This Court finds no “special” or
unequal right conferred upon Indians or non-Indians as a result of application of the Band’s Land
Use Ordinance. Melby cites no authority for his broad claims of discrimination or violation of
constitutional rights. The Supreme Court has never upheld such claims and in fact, has often held
to the contrary. See e.g. Williamsv. Lee,358 U.S. 217,223 (1959) (“It is immaterial that respondent

is not an Indian. He was on the Reservation and the transaction with an Indian took place there.”).

Melby has also raised the argument that the Band’s Motion for Summary Judgment violates
Judge Alsop’s August 13, 1998 Order referring this dispute to Tribal Court for the exhaustion of
jurisdiction. A review of Judge Alsop’s Order finds that the Order merely stayed Melby’s request
for an order enjoining the enforcement of the Band’s Land Use Ordinance, pending exhaustion of
tribal remedies on the question of the Tribal Court’s jurisdiction over Melby’s land and actions
thereupon. Nothing in Judge Alsop’s Order prohibits the Tribal Court from acting upon the

summary judgment motion; expeditious resolution of this issue will significantly aid final disposition

of this dispute.

By virtue of the fact that Melby did not obtain either a building permit under, or a variance
from, the Band’s Land Use Ordinance, it is therefore undisputed that as a matter of law Melby
violated the Grand Portage Band’s Land Use Ordinance. This is the classic situation that calls for
summary judgment. There are no issues of material fact. Melby has repeatedly admitted that he did
not comply (and does not plan on complying) with the Band’s Land Use Ordinance. See e.g. Bauer
v. Albermarle Corp., 169 F.3d 962, 968 (5 Cir. 1999) (“This Court recently held that a summary
judgment motion can be decided without any discovery”). Combined with the fact that the Band has
proper jurisdiction to enforce its Land Use Ordinance in this matter, this Court hereby remands this

matter to the Tribal Court for purposes of finding that the Band is entitled to summary judgment in

this matter and that judgment should be entered accordingly.
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IV. Conclusion

For all the above stated reasons, the Court affirms the trial court’s decision recognizing tribal
court jurisdiction and reverses its judgment in denying summary judgment in favor of the Band and

remands so that judgment be entered accordingly.

IT IS SO ORDERED

A

Christopher D. Anderson

Dated: February 15, 2000

Chief Justice
Sy £ S
Mary/ AlBalber

As%o iate Justice
Frank Pommersheim
Associate Justice
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EXHIBIT B

REVISED CONSTITUTION AND BYLAWS
OF THE
MINNESOTA CHIPPEWA TRIBE, MINNESOTA

PREAMBLE

We, the Minnesota Chippewa Tribe, consisting of the Chippewa Indians of the White Earth, Leech Lake,
Fond du Lac, Bois Forte (Nett Lake), and Grand Portage Reservations and the Nonremoval Mille Lac
Band of Chippewa Indians, in order to form a representative Chippewa tribal organization, maintain and
establish justice for our Tribe, and to conserve and develop our tribal resources and common property; to
promote the general welfare of ourselves and descendants, do establish and adopt this constitution for the
Chippewa Indians of Minnesota in accordance with such privilege granted the Indians by the United

States under existing law.

ARTICLE I - ORGANIZATION AND PURPOSE

Section 1. The Minnesota Chippewa Tribe is hereby organized under Section 16 of the Act of June 18,
1934 (48 Stat. 984), as amended.

Sec. 2. The name of this tribal organization shall be the "Minnesota Chippewa Tribe."

Sec. 3. The purpose and function of this organization shall be to conserve and develop tribal resources
and to promote the conservation and development of individual Indian trust property; to promote the
general welfare of the members of the Tribe; to preserve and maintain justice for its members and
otherwise exercise all powers granted and provided the Indians, and take advantage of the privileges
afforded by the Act of June 18, 1934 (48 Stat. 984) and acts amendatory thereof or supplemental thereto,

and all the purposes expressed in the preamble hereof.

Sec. 4. The Tribe shall cooperate with the United States in its program of economic and social
development of the Tribe or in any matters tending to promote the welfare of the Minnesota Chippewa

Tribe of Indians.

ARTICLE Il - MEMBERSHIP
Section 1. The membership of the Minnesota Chippewa Tribe shall consist of the following:

(a) Basic Membership Roll. All persons of Minnesota Chippewa Indian blood whose names appear on the
annuity roll of April 14, 1941, prepared pursuant to the Treaty with said Indians as enacted by
Congress in the Act of January 14, 1889 (25 Stat. 642) and Acts amendatory thereof, and as corrected
by the Tribal Executive Committee and ratified by the Triba] Delegates, which roll shall be known as

the basic membership roll of the Tribe.

(b) All children of Minnesota Chippewa Indian blood born between April 14, 1941, the date of the
annuity roll, and July 3, 1961, the date of approval of the membership ordinance by the Area Director,
to a parent or parents, either or both of whose names appear on the basic membership roll, provided



an application for enrollment was filed with the Secretary of the Tribal Delegates by July 4, 1962, one
year after the date of approval of the ordinance by the Area Director.

(¢) All children of at least one quarter (1/4) degree Minnesota Chippewa Indian blood born after July 3,
1961, to a member, provided that an application for enrollment was or is filed with the Secretary of
the Tribal Delegates or the Tribal Executive Committee within one year after the date of birth of such

children.

Sec. 2. No person born after July 3, 1961, shall be eligible for enrollment if enrolled as a member of
another tribe, or if not an American citizen.

Sec. 3. Any person of Minnesota Chippewa Indian blood who meets the membership requirements of the
Tribe, but who because of an error has not been enrolled, may be admitted to membership in the
Minnesota Chippewa Tribe by adoption, if such adoption is approved by the Tribal Executive Committee,
and shall have full membership privileges from the date the adoption is approved.

Sec. 4. Any person who has been rejected for enrollment as a member of the Minnesota Chippewa Tribe
shall have the right of appeal within sixty days from the date of written notice of rejection to the Secretary
of the Interior from the decision of the Tribal Executive Committee and the decision of the Secretary of

Interior shall be final.

Sec. 5. Nothing contained in this article shall be construed to deprive any descendant of a Minnesota
Chippewa Indian of the right to participate in any benefits derived from claims against the U.S.
Government when awards are made for and on behalf and for the benefit of descendants of members of

said tribe.

ARTICLE HI - GOVERNING BODY

The governing bodies of the Minnesota Chippewa Tribe shall be the Tribal Executive Committee and the
Reservation Business Committees of the White Earth, Leech Lake, Fond du Lac, Bois Forte (Nett Lake),
and Grand Portage Reservations, and the Nonremoval Mille Lac Band of Chippewa Indians, hereinafter

referred to as the six (6) Reservations.

Section 1. Tribal Executive Committee. The Tribal Executive Committee shall be composed of the
Chairman and Secretary-Treasurer of each of the six (6) Reservation Business Committees elected in
accordance with Article TV. The Tribal Executive Committee shall, at its first meeting, select from within
the group a President, a Vice-President, a Secretary, and a Treasurer who shall continue in office for the

period of two (2) years or until their successors are elected and seated,

Sec. 2. Reservation Business Committee. Each of the six (6) Reservations shall elect a Reservation
Business Committee composed of not more than five (5) members nor less than three (3) members. The
Reservation Business Committee shall be composed of a Chairman, Secretary-Treasurer, and one (1), two
(2), or three (3) Committeemen. The candidates shall file for their respective offices and shall hold their
office during the term for which they were elected or until their successors are elected and seated.

ARTICLE IV - TRIBAL ELECTIONS

Section 1. Right to Vote. All elections held on the six (6) Reservations shall be held in accordance with a
uniform election ordinance to be adopted by the Tribal Bxecutive Committee which shall provide that:



(a) All members of the tribe, eighteen (18) years of age or over, shall have the right to vote at all elections
held within the reservation of their enrollment.'

(b) All elections shall provide for absentee ballots and secret ballot voting.
(¢) Each Reservation Business Committee shall be the sole judge of the qualifications of its voters.

(d) The precincts, polling places, election boards, time for opening and closing the polls, canvassing the
vote and all pertinent details shall be clearly described in the ordinance.

Sec. 2. Candidates. A candidate for Chairman, Secretary-Treasurer and Committeeman must be an
enrolled member of the Tribe and reside on the reservation of his or her enroliment for one year before
the date of election.? No member of the Tribe shall be eligible to hold office, either as a Committeeman Or
Officer, until he or she has reached his or her twenty-first (21) birthday on or before the date of election.’

Sec. 3. Term of Office.

(a) The first election of the Reservation Business Committee for the six (6) Reservations shall be called
and held within ninety (90) days after the date on which these amendments became effective in

accordance with Section 1, of this Article.

(b) For the purpose of the first election, the Chairman and one (1) Committeeman shall be elected for a
four-year term. The Secretary-Treasurer and any remaining Committeemen shall be elected for a two-
year term. Thereafter, the term of office for officers and committeemen shall be four (4) years. For
the purpose of the first election, the Committeeman receiving the greatest number of votes shall be

elected for a four-year term.

Sec. 4. No member of the Tribe shall be eligible to hold office, either as a Committeeman or Officer, if he
or she has ever been convicted of a felony of any kind; or of a lesser crime involving theft,
misappropriation, or embezzlement of money, funds, assets, or property of an Indian tribe or a tribal

organization.

ARTICLE V - AUTHORITIES OF THE TRIBAL EXECUTIVE COMMITTEE

Section 1. The Tribal Executive Committee shall, in accordance with applicable laws or regulations of the
Department of the Interior, have the following powers:

(a) To employ legal counsel for the protection and advancement of the rights of the Minnesota Chippewa
Tribe; the choice of counsel and fixing of fees to be subject to the approval of the Secretary of the

Interior, or his authorized representative.

! As amended per Amendment ], approved by the Secretary of the Interior on November 6, 1972.
2 As amended per Amendment 111, approved by the Secretary of the Interior on January 5, 2006.
3 As amended per Amendment I1, approved by the Secretary of the Interior on November 6, 1972.
4 As amended per Amendment IV, approved by the Secretary of the Interior on January 5, 2000.



(b) To prevent any sale, disposition, lease or encumbrance of tribal lands, interest in lands, or other assets

including minerals, gas and oil.

(c) To advise with the Secretary of the Interior with regard to all appropriation estimates or Federal
projects for the benefit of the Minnesota Chippewa Tribe, except where such appropriation estimates
or projects are for the benefit of individual Reservations.

(d) To administer any funds within the control of the Tribe; to make expenditures from tribal funds for
salaries, expenses of tribal officials, employment or other tribal purposes. The Tribal Executive
Committee shall apportion all funds within its control to the various Reservations excepting funds
necessary to support the authorized costs of the Tribal Executive Committee. All expenditures of
tribal funds, under the control of the Tribal Executive Committee, shall be in accordance with a
budget, duly approved by resolution in legal session, and the amounts so expended shall be a matter
of public record at all reasonable times. The Tribal Executive Committee shall prepare annual
budgets, requesting advancements to the control of the Tribe of any money deposited to the credit of
the Tribe in the United States Treasury, subject to the approval of the Secretary of the Interior or his

authorized representative.

(e) To consult, negotiate, contract and conclude agreements on behalf of the Minnesota Chippewa Tribe
with Federal, State and local governments or private persons or organizations on all matters within
the powers of the Tribal Executive Committee, except as provided in the powers of the Reservation

Business Committee.

() Except for those powers hereinafter granted to the Reservation Business Committees, the Tribal
Executive Committee shall be authorized to manage, lease, permit, or otherwise deal with tribal lands,
interests in lands or other tribal assets; to engage in any business that will further the economic well
being of members of the Tribe; to borrow money from the Federal Government or other sources and
to direct the use of such funds for productive purposes, or to loan the money thus borrowed to
Business Committees of the Reservations and to pledge or assign chattel or income, due or to become
due, subject only to the approval of the Secretary of the Interior or his authorized representative,

when required by Federal law or regulations.

(g) The Tribal Executive Committee may by ordinance, subject to the review of the Secretary of the
Interior, levy licenses or fees on non-members or non-tribal organizations doing business on two or

more Reservations.

(h) To recognize any community organizations, associations or committees open to members of the
several Reservations and to approve such organizations, subject to the provision that no such
organizations, associations, or committees may assume any authority granted to the Tribal Executive
Committee or to the Reservation Business Committees.

(i) To delegate to committees, officers, employees or cooperative associations any of the foregoing
authorities, reserving the right to review any action taken by virtue of such delegated authorities.
ARTICLE VI - AUTHORITIES OF THE RESERVATION BUSINESS COMMITTEES

Section 1. Each of the Reservation Business Committees shall, in accordance with applicable laws or
regulations of the Department of the Iuterior, have the following powers:



(a) To advise with the Secretary of the Interior with regard to all appropriation estimates on Federal
projects for the benefit of its Reservation.

(b) To administer any funds within the control of the Reservation; to make expenditures from Reservation
funds for salaries, expenses of Reservation officials, employment or other Reservation purposes. All
expenditures of Reservations funds under the control of the Reservation Business Committees shall
be in accordance with a budget, duly approved by resolution in legal session, and the amounts so
expended shall be a matter of public record at all reasonable times. The Business Committees shall
prepare annual budgets requesting advancements to the control of the Reservation of tribal funds

under the control of the Tribal Executive Committee.

(c) To consult, negotiate and contract and conclude agreements on behalf of its respective Reservation
with Federal, State and local governments or private persons or organizations on all matters within
the power of the Reservation Business Committee, provided that no such agreements or contracts
shall directly affect any other Reservation or the Tribal Executive Committee without their consent.
The Business Committees shall be authorized to manage, lease, permit or otherwise deal with tribal
lands, interests in lands or other tribal assets, when authorized to do so by the Tribal Executive
Committee but no such authorization shall be necessary in the case of lands or assets owned
exclusively by the Reservation. To engage in any business that will further the economic well being
of members of the Reservation; to borrow money from the Federal Government or other sources and
to direct the use of such funds for productive purposes or to loan the money thus borrowed to
members of the Reservation and to pledge or assign Reservation chattel or income due or to become
due, subject only to the approval of the Secretary of the Interior or his authorized representative when
required by Federal law and regulations. The Reservation Business Committee may also, with the
consent of the Tribal Executive Committee, pledge or assign tribal chattel or income.

(d) The Reservation Business Committee may by ordinance, subject to the review of the Secretary of the
Interior, levy licenses or fees on non-members or non-tribal organizations doing business solely
within their respective Reservations. A Reservation Business Committee may recognize any
community organization, association or committee open to members of the Reservation or located
within the Reservation and approve such organization, subject to the provision that no such
organization, association or committee may assume any authority granted to the Reservation Business

Committee or to the Tribal Executive Committee.

(e) To delegate to committees, officers, employees or cooperative associations any of the foregoing
authorities, reserving the right to review any action taken by virtue of such delegated authorities.

(f) The powers heretofore granted to the bands by the charters issued by the Tribal Executive Committee
are hereby superceded by this Article and said charters will no longer be recognized for any purposes.

ARTICLE VII - DURATION OF TRIBAL CONSTITUTION

Section 1. The period of duration of this tribal constitution shall be perpetual or until revoked by lawful
means as provided in the Act of June 18, 1934 (48 Stat. 984), as amended.

ARTICLE VIII - MAJORITY VOTE

Section 1. At all elections held under this constitution, the majority of eligible votes cast shall rule, unless
otherwise provided by an Act of Congress.



ARTICLE IX - BONDING OF TRIBAL OFFICIALS

Section 1. The Tribal Executive Committee and the Reservation Business Committees, respectively, shall
require all persons, charged by the Tribe or Reservation with responsibility for the custody of any of its
funds or property, to give bond for the faithful performance of his official duties. Such bond shall be
furnished by a responsible bonding company and shall be acceptable to the beneficiary thereof and the
Secretary of the Interior or his authorized representative, and the cost thereof shall be paid by the

beneficiary.

ARTICLE X - VACANCIES AND REMOVAL

Section 1. Any vacancy in the Tribal Executive Committee shall be filled by the Indians from the
Reservation on which the vacancy occurs by election under rules prescribed by the Tribal Executive
Committee. During the interim, the Reservation Business Committee shall be empowered to select a
temporary Tribal Executive Committee member to represent the Reservation until such time as the
election herein provided for has been held and the successful candidate elected and seated.

Sec. 2. The Reservation Business Committee by a two-thirds (2/3) vote of its members shall remove any
officer or member of the Committee for the following causes:

(a) Malfeasance in the handling of tribal affairs.
(b) Dereliction or neglect of duty.

(c) Unexcused failure to attend two regular meetings in succession.

(d) Conviction of a felony in any county, State or Federal court while serving on the Reservation Business
Committee.

(e) Refusal to comply with any provisions of the Constitution and Bylaws of the Tribe.
The removal shall be in accordance with the procedures set forth in Section 3 of this Article.

Sec. 3. Any member of the Reservation from which the Reservation Business Committee member is
elected may prefer charges by written notice supported by the signatures of no less than 20 percent of the
resident eligible voters of said Reservation, stating any of the causes for removal set forth in Section 2 of
this Article, against any member or members of the respective Reservation Business Committee. The
notice must be submitted to the Business Committee. The Reservation Business Committee shali consider

such notice and take the following action:

(a) The Reservation Business Committee within fifteen (15) days after receipt of the notice or charges
shall in writing notify the accused of the charges brought against him and set a date for a hearing. If
the Reservation Business Committee deems the accused has failed to answer charges to its
satisfaction or fails to appear at the appointed time, the Reservation Business Committee may remove
as provided in Section 2 or it may schedule a recall election which shall be held within thirty (30)
days after the date set for the hearing. In either event, the action of the Reservation Business
Committee or the outcome of the recall election shall be final.



(b) All such hearings of the Reservation Business Committee shall be held in accordance with the
provisions of this Article and shall be open to the members of the Reservation. Notices of such

hearings shall be duly posted at least five (5) days prior to the hearing.
(c) The accused shall be given opportunity to call witnesses and present evidence in his behalf.

Sec, 4. When the Tribal Executive Committee finds any of its members guilty of any of the causes for
removal from office as listed in Section 2 of this Article, it shall in writing censor the Tribal Executive
Committee member. The Tribal Executive Committee shall present its written censure to the Reservation
Business Committee from which the Tribal Executive Committee member is elected. The Reservation
Business Committee shall thereupon consider such censure in the manner prescribed in Section 3 of this

Article.

Sec. 5. In the event the Reservation Business Committee fails to act as provided in Sections 3 and 4 of
this Article, the Reservation membership may, by petition supported by the signatures of no less than 20
percent of the eligible resident voters, appeal to the Secretary of the Interior. If the Secretary deems the
charges substantial, he shall call an election for the purpose of placing the matter before the Reservation

electorate for their final decision.

ARTICLE XI - RATIFICATION

Section 1. This constitution and the bylaws shall not become operative until ratified at a special election
by a majority vote of the adult members of the Minnesota Chippewa Tribe, voting at a special election
called by the Secretary of the Interior, provided that at least 30 percent of those entitled to vote shall vote,
and until it has been approved by the Secretary of the Interior.

ARTICLE XII - AMENDMENT

Section 1. This constitution may be revoked by Act of Congress or amended or revoked by a majority
vote of the qualified voters of the Tribe voting at an election called for that purpose by the Secretary of
the Interior if at least 30 percent of those entitled to vote shall vote. No amendment shall be effective until
approved by the Secretary of the Interior. It shall be the duty of the Secretary to call an election when
requested by two-thirds of the Tribal Executive Committee.

ARTICLE XHI - RIGHTS OF MEMBERS

All members of the Minnesota Chippewa Tribe shall be accorded by the governing body equal rights,
equal protection, and equal opportunities to participate in the economic resources and activities of the
Tribe, and no member shall be denied any of the constitutional rights or guarantees enjoyed by other
citizens of the United States, including but not limited to freedom of religion and conscience, freedom of
speech, the right to orderly association or assembly, the right to petition for action or the redress of

grievances, and due process of law.

ARTICLE XIV - REFERENDUM

Section 1. The Tribal Executive Committee, upon receipt of a petition signed by 20 percent of the
resident voters of the Minnesota Chippewa Tribe, or by an affirmative vote of eight (8) members of the



Tribal Executive Committee, shall submit any enacted or proposed resolution or ordinance of the Tribal
Executive Committee to a referendum of the eligible voters of the Minnesota Chippewa Tribe. The
majority of the votes cast in such referendum shall be conclusive and binding on the Tribal Executive
Committee. The Tribal Executive Committee shall call such referendum and prescribe the manner of

conducting the vote.

Sec. 2. The Reservation Business Commiitee, upon receipt of a petition signed by 20 percent of the
resident voters of the Reservation, or by an affirmative vote of a majority of the members of the
Reservation Business Committee, shall submit any enacted or proposed resolution or ordinance of the
Reservation Business Committee to a referendum of the eligible voters of the Reservation. The majority
.of the votes cast in such referendum shall be conclusive and binding on the Reservation Business
Committee. The Reservation Business Committee shall call such referendum and prescribe the manner of

conducting the vote.

ARTICLE XV - MANNER OF REVIEW

Section 1. Any resolution or ordinance enacted by the Tribal Executive Committee, which by the terms of
this Constitution and Bylaws is subject to review by the Secretary of the Interior, or his authorized
representative, shall be presented to the Superintendent or officer in charge of the Reservation who shall
within ten (10) days after its receipt by him approve or disapprove the resolution or ordinance.

If the Superintendent or officer in charge shall approve any ordinance or resolution it shall thereupon
become effective, but the Superintendent or officer in charge shall transmit a copy of the same, bearing
his endorsement, to the Secretary of the Interior, who may within ninety (90) days from the date of
approval, rescind the ordinance or resolution for any cause by notifying the Tribal Executive Committee.

If the Superintendent or officer in charge shall refuse to approve any resolution or ordinance subject to
review within ten (10) days after its receipt by him he shall advise the Tribal Executive Committee of his
reasons therefor in writing. If these reasons are deemed by the Tribal Executive Committee to be
insufficient, it may, by a majority vote, refer the ordinance or resolution to the Secretary of the [nterior,
who may, within ninety (90) days from the date of its referral, approve or reject the same in writing,
whereupon the said ordinance or resolution shall be in effect or rejected accordingly.

Sec. 2. Any resolution or ordinance enacted by the Reservation Business Committee, which by the terms
of this Constitution and Bylaws is subjected to review by the Secretary of the Interior or his authorized
representative, shall be governed by the procedures set forth in Section 1 of this Article.

Sec. 3. Any resolution or ordinance enacted by the Reservation Business Committee, which by the terms
of this Constitution and Bylaws is subject to approval by the Tribal Executive Committee, shall within ten
(10) days of its enactment be presented to the Tribal Executive Committee. The Tribal Executive
Committee shall at its next regular or special meeting, approve or disapprove such resolution or

ordinance.

Upon approval or disapproval by the Tribal Executive Committee of any resolution or ordinance
submitted by a Reservation Business Committee, it shall advise the Reservation Business Committee
within ten (10) days, in writing, of the action taken. In the event of disapproval the Tribal Executive
Committee shall advise the Reservation Business Committee, at that time, of its reasons therefore.



BYLAWS .
ARTICLE I - DUTIES OF THE OFFICERS OF THE TRIBAL EXECUTIVE COMMITTEE

Section 1. The President of the Tribal Executive Committee shall:

(a) Preside at all regular and special meetings of the Tribal Executive Committee and at any meeting of
the Minnesota Chippewa Tribe in general council.

(b) Assume responsibility for the implementation of all resolutions and ordinances of the Tribal Executive
Committee.

(c) Sign, with the Secretary of the Tribal Executive Committee, on behalf of the Tribe all official papers
when authorized to do so.

(d) Assume general supervision of all officers, employees and committees of the Tribal Executive
Committee and, as delegated, take direct responsibility for the satisfactory performance of such

officers, employees and committees.

(e) Prepare a report of negotiations, important communications and other activities of the Tribal
Executive Committee and shall make this report at each regular meeting of the Tribal Executive
Committee. He shall include in this report all matters of importance to the Tribe, and in no way shall
he act for the Tribe unless specifically authorized to do so.

(f) Have general management of the business activities of the Tribal Executive Committee. He shall not
act on matters binding the Tribe until the Tribal Executive Committee has deliberated and enacted
appropriate resolution, or unless written delegation of authority has been granted.

(g) Not vote in meetings of the Tribal Executive Committee except in the case of a tie.

Sec. 2. In the absence or disability of the President, the Vice-President shall preside. When so presiding,
he shall have all rights, privileges and duties as set forth under duties of the President, as well as the

responsibility of the President.
Sec. 3. The Secretary of the Tribal Executive Committee shall;

(a) Keep a complete record of the meetings of the Tribal Executive Committee and shall maintain such
records at the headquarters of the Tribe.

(b) Sign, with the President of the Tribal Executive Committee, all official papers as provided in Section
| (c) of this Atrticle.

(¢) Be the custodian of all property of the Tribe.

(d) Keep a complete record of all business of the Tribal Executive Committee. Make and submit a
complete and detailed report of the current year's business and shall submit such other reports as shall

be required by the Tribal Executive Committee.
(e) Serve all notices required for meetings and elections.

(f) Perform such other duties as may be required of him by the Tribal Executive Committee.



Sec. 4. The Treasurer of the Tribal Executive Committee shall:

(a) Receive all funds of the Tribe entrusted to it, deposit same in a depository selected by the Tribal
Executive Committee, and disburse such tribal funds only on vouchers signed by the President and

Secretary.

(b) Keep and maintain, open to inspection by members of the Tribe or representatives of the Secretary of
the lnterior, at all reasonable times, adequate and correct accounts of the properties and business
transactions of the Tribe.

(¢) Make a monthly report and account for all transactions involving the disbursement, collection or
obligation of tribal funds. He shall present such financial reports to the Tribal Executive Committee at
each of its regular meetings.

Sec. 5. Duties and functions of all appointive committees, officers, and employees of the Tribal Executive
Committee shall be clearly defined by resolution of the Tribal Executive Committee.

ARTICLE I - TRIBAL EXECUTIVE COMMITTEE MEETINGS

Section 1. Regular meetings of the Tribal Executive Committee shall be held once in every 3 months
beginning on the second Monday in July of each year and on such other days of any month as may be

designated for that purpose.

Sec. 2. Notice shall be given by the Secretary of the Tribal Executive Committee of the date and place of
all meetings by mailing a notice thereof to the members of the Tribal Executive Committee not less than

15 days preceding the date of the meeting.

Sec. 3. The President shall call a special meeting of the Tribal Executive Committee upon a written
request of at least one-third of the Tribal Executive Committee. The President shall also call a special
meeting of the Tribal Executive Committee when matters of special importance pertaining to the Tribe
arise for which he deems advisable the said Committee should meet.

Sec. 4. In case of special meetings designated for emergency matters pertaining to the Tribe, or those of
special importance warranting immediate action of said Tribe, the President of the Tribal Executive

Committee may waive the 15-day clause provided in Section 2 of this Article.

Sec. 5. Seven members of the Tribal Executive Committee shall constitute a quorum, and Robert's Rues
shall govern its meetings. Except as provided in said Rules, no business shall be transacted unless a

quorum is present.

Sec. 6. The order of business at any meeting so far as possible shall be:
(a) Call to order by the presiding officer.
(b) Invocation.

(c) Roll call.

(d) Reading and disposal of the minutes of the last meeting.



(¢) Reports of committees and officers.
(f) Unfinished business.
(g) New business.

(h) Adjournment.

ARTICLE Il —~ INSTALLATION OF TRIBAL EXECUTIVE COMMITTEE MEMBERS

Section 1. New members of the Tribal Executive Committee who have been duly elected by the
respective Reservations shall be installed at the first regular meeting of the Tribal Executive Committee
following election of the committee members, upon subscribing to the following oath:

"1, , do hereby solemnly swear (or affirm) that I shall preserve, support
and protect the Constitution of the United States and the Constitution of the Minnesota Chippewa
Tribe, and execute my duties as a member of the Triba] Executive Committee to the best of my

ability, so help me God."

ARTICLE IV - AMENDMENTS

Section 1. These bylaws may be amended in the same manner as the Constitution.

ARTICLE V - MISCELLANEOUS

Section 1. The fiscal year of the Minnesota Chippewa Tribe shall begin on July 1 of each year.

Section 2. The books and records of the Minnesota Chippewa Tribe shall be audited at least once each
year by a competent auditor employed by the Tribal Executive Committee, and at such times as the Tribal
Executive Committee or the Secretary of the Interior or his authorized representative may direct. Copies

of audit reports shall be furnished the Bureau of Indian Affairs.

ARTICLE VI - RESERVATION BUSINESS COMMITTEE BYLAWS

Section 1. The Reservation Business Committee shall by ordinance adopt bylaws to govern the duties of
its officers and Committee members and its meetings.

Section 2. Duties and functions of all appointive committees, officers, and employees of the Reservation
Business Committee shall be clearly defined by resolution of the Reservation Business Committee.

CERTIFICATION OF ADOPTION
Pursuant to an order approved September 12, 1963, by the Assistant Secretary of the Interior, the Revised

Constitution and Bylaws of the Minnesota Chippewa Tribe was submitted for ratification to the qualified
voters of the reservations, and was on November 23, 1963, duly adopted by a vote of 1,761 for and 1,295



against, in an election in which at least 30 percent of those entitled to vote cast their ballots in accordance
with Section 16 of the Indian Reorganization Act of June 18, 1934 (48 Stat. 984), as amended by the Act

of June 15, 1935 (49 Stat. 378).

(sgd) Allen Wilson, President
Tribal Executive Committee

(sgd) Peter DuFault, Secretary
Tribal Executive Committee

(sgd) H.P. Mittelholtz, Superintendent
Minnesota Agency

APPROVAL

I, John A. Carver, Jr., Assistant Secretary of the Interior of the United States of America, by virtue of the
authority granted me by the Act of June 18, 1934 (48 Stat. 984), as amended, do hereby approved the
attached Revised Constitution and Bylaws of the Minnesota Chippewa Tribe, Minnesota.

John A. Carver, Jr.,

Assistant Secretary of the Interior
Washington, D.C.

(SEAL) Date; March 3, 1964



STATE OF MINNESOTA

OFFICE OF THE GOVERNOR .
130 STATE CAPITOL
SAINT PAUL 55133

ARNE H. CARLSON"
GUVERNOR

November 27, 1995

Mr. Duane Windahl, President
Lake Mille Lacs Association, Inc.

Box 205
Wahkon, Minnesota 56386

Dear Mr. Windahl:

Thank you for your letter regarding placement of Mille Lacs Band lands into trust and
establishment of the current boundaries of the Mille Lacs Reservation.

cern about lands being taken into trust by the federal government when state
nts have no formal input into that process. My staff have taken the initiative
h a number of federal officials. On November 7, 1995, the United States
uled that the statute under which lands are taken into

L The court acknowledged that trust status has an
Congress should define the

ing. Although the decision
toward addressing the

| share your con
and local governme
to raise this issue wit
Court of Appeals for the Eighth Circuit r

trust status for Indians is unconstitutiona
impact on the local and state tax base. It also acknowledged that

extent to which indian lands should be free from local and stats zon

leaves many guestions unanswered and may be appealed, it is a step

concerng we share.

You also asked about my position on the boundaries of the Mille Lacs Reservation.
Minnesota's position has been, and is today, that the Mille Lacs Reservation was disestablishe:
through later federal treaties and laws. The historical boundary lines of the reservation are not
appropriate for use today in determining jurisdiction of the Mille Lacs Band in relation to state-
and local reguiatory authority. Minnesota recognizes only those parcels of land that are

e Mille Lacs Band as coming within the Band's

currently held by the United States in trust for th
sovereign jurisdiction. The State retains jurisdiction and regulatory authority over all public
water badies and all land wit tion boundaries that is not held in trust for

the Band.

hin the historical reserva

{ appreciate the concern of your organizatibn and your invitation to share my views on these

complicated issues of federal law.

ARNE EXHIBIT C

Governor

AN EQUAL OPPORTUNITY EMPLOYER
&3 PRINTED ON RECYCLED PAPER



STATE OF MINNESO(A

OFFICE OF THE ATTORNEY GENERAL

142 STATY. CAPITOL
ST, PAULL MIN $5155-1602
TRLFPHONE: (481) 196418

CH
MGG August9, 1999

R.D. Courtead. M.D.

10961 Cove Drive
Onamia, MN 56359

- Re:  Mille Lacs Band’s Reservation Boundary

Dear Dr. Courtcau:
Thank you for your terter of July 11. 1999, oonc:miﬁg the Mille Lacs Band's reservation
boundary- v A

As you may be aware, my role and that of my office on this matter is to represent
executive agencies of the State of Minnesota, such as the Minnesota Department of Natural
Resources (DNR) and the Minnesota Pollution Control Agency (MPCA). In the past, these

agencies have addressed the Miile Lacs reservation boundary issue on a case by case basis,
- without deciding the difficult issue of jurisdiction in reservation boundaries. Notwithstanding
this, the MPCA, the DNR and the Governor’s Office have taken the position that the Mille Lacs
reservation boundaries are limited to Indian trust land, which is land that is currently held by the
_United States in trust for the Mille Lacs Band. The state retains jurisdiction and regulatory
authority over all public veater bodies and all land within the historical reservation boundary that

is not held in trust for the Band.

Once again. thank you for your letter and for bringing your concer to my attention.

Very truly yous,

G
MIKE HATCH

Attorney General
State of Minnesota

EXHIBIT D
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397.4°93 + TTY: (65 297-7206 + 7 frea r e 1 657-3187 (Voxce 8“) ,60.4“?|m - WWWw '
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OfFIGE Of THE AY"ORN;Y GENERAL
State of ﬂmuemta
MIKE HATCH 7. rAUL 561886

ATTOR&IEV GENCRAL
September 9, 1999

Frank Courteau
Mille Lacs County Commissioner
District 4
10654 390th Street
Onamia, MN 56359
i

Dear Commissioger Courtean:

1 thank you for your August 25, 1999, letter.

You indicate that Mille Lacs County is considering a legal challenge to

the zoning practices of the Mille Lacs Band of Chippew? Indians on tribally

owned non-trust land. You ask whether this office can asgist

the county if the

challenge results in 2 legal proceeding do to determin€ the applicability of the

1855 treaty to the boundaries of the reservation.

As you know, the position of the State of Minmesota has been that the
poundaries of the reservation are limited to the “trust fand” and do not include

“non-trust land.”

This office doss act as a resource ¥ county gove
attorneys when they andertake difficult and complex litigatt
matters. For instance, W€ recently sent oU information to
regarding procedures utilized by the Bureat of Indian Aff

fes-owned land to trust properties. Similarly, this

mments and county
on involving tribal
county attomeys
irs in converting
office also acted ina

supportive role to Cass County in that county’s successful effort to tax tribally

owned, non-trust Jand within the boundary of the Leech Lake reservation.

We are committed t0 continuing to act in .a similar role t© support

Mille Lacs County if there is judicial review of the applicability of the 1855
treaty. Weare an office of limited resources, howevet, and we do not have the

matters.

s«@ps1s

ability to act as jead attorney on behalf of each county as it relates 10 such

EXHIBIT E



Mr. Frank Courteau
September 9, 1999
Page 2

As you perhaps know, the legislature appropriated almost two million
dollars to this office as it related fo the hunting and fishing dispute under the
1837 treaty. While the current tribal issues arising in the counties do not reach
the cost of that litigation, it is not feasible for this office to act as lead counsel
in each case. Indeed, this office would need legislative direction and
appropriations, such as those appropriated in the Mille Lacs Hunting and
Fishing Case, if this office were to undertake such a lead role.

We can continue, however, to act in a supportive role and you should
advise your county attorney that we are available at any time to be a resource
on such issues. 1 ask that your attorney contact Joe Majors who will advise

your attorneys as they deem necessary.

Very truly yours,
Mike Hatch
Attorney General
MAH:bam
cc:  Kiris Eiden
Joe Majors
Ken Peterson

AG:92053,v. 1



STATE OF MINNESOTA

OFrICE OF THE ATTORNEY GENERAL

S2EPARN STRERT
X ", SUrTe 2o
MIKE HATCH ST P, MNS3UA 2108
TELEFI1OND: (8€]) 1972040

ATTORNEY GENENAL )
September 20, 2001

Tom Tobin

Tobin Laws Offices, P.C.
"P.0. Box 730

422 Muin Street

Winner, SD 57580

Decar Mr. Tobin:

Per your request, enclosed please find the following: 1) letter of November 27, 1995,
from Governor Arne Carlson to Duane Windahl, President of the Luke Mille Lacs Association,
[nc.; 2) letter of August 9, 1999, trom Atntorney General Mike Latch to Dr. R. D. Corteau; and
3) letter of September 9, 1999 from Attorney General Mike Hateh to Frank Corteau. Eich of

these three letters state the position of Minncsota statc ‘agencies n.gwrdm0 the houndaries of the
Mille Lacs reservation. That is, that the original Treaty of 1855 reservation boundaries have

been diminished. This position remains the same today.

If 1 can be of any further assislance, please contact me.

Sincerely yours;
ZI-

N B. PETERSON
Dcputy Attorney General

(651) 296-2731

Enclosures
AG: §12073,v. 01

EXHIBIT F

Facsinnile: (651) 297-1235 « TTY: (651) 282-2525 » Tull Free Lines: (800) 637-3787 (Voice), (800) 3664812 (TTY) » www.ag.stute.mn.us
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OFFICE OF THE A’I'TORNEY GENERAL

SUITE 1800
} S _ _ 445 MINNESOTA ST.
MIKEHATCH ' ‘ o o ’ST PAULMN 55101-2134
A'I'I‘ORNEY GENERAL ’ ) TELEPHONE , (6; 1)297-2040
August 29,2003
_MlchaelE Gans Clerk of Court ‘ EXHIBIT G

11 ,Teﬁth t‘reet, Suite 24:329
'St Loms, MO 63102

,‘ : Re _ County of 1 Mrlle Lacs et. al v. Melame Benjamm, et al.

Tnal Couit Fxle No. 02:407 JMR/RLB

Deaer Ga.ns
E 5 Tlns !etter' bnef as an azmcus cmae pursuant to Fed K App P 29(a) 1s submltted on behalf of the

i the-.uncertmnty:regardmg thie size
e ated within the boundaries established
-by the 1855 Treaty (Appellant's Bnef of Flrst Nataonal Bank of Mxlaca at 14, 15, ) '

25 Toll Free Lmes (800) 657-3787 (Voxce) (800) 366-4812 (‘I‘TY) WWWag statemn us -

] c:Values Dtvemsxty 8 o : Prmted on 50% rocycled paper ( 15% Yo post consumer conteﬂt)




' Lower market values and pnces will mev1tably be followed by lower property tax revenues to local
governments This means over time that the state govemment will be required to provide more funding than it
- otherwise would haye for provision, ofgovemmental services and education for Plaintiff Mille Lacs County as
" well as’ other,local go' hts and school disticts in the area. A decision in favor of Appel]ants by this Court

would help mlmmlze these antxclpated state expendltures

A-.seoond mterest in: resolvmgt}us maxter is protec'aon of the Sta;e‘s authonty 10 regulate environmental
' lenesota For example in 1989 the Mﬂle Lacs Band .hed to: theEPA for "treatment asa

USC 00j-11, 1 gulateall'scptwtanksmthmmeboundan
an csota Polluilon Control Agency (MPCA) opposed the applxcatxon;.argmng to the EPA that the bomdafy of
“the origi r”e;’ervatlon no longer exists. EPA granted treatment as a state'to ;he Band;. ﬁn&mg that the 1855

cists. The MPCA submitted: addmonal mformatlon and comments, a5 did Mille'Lacs County,
‘ ty ‘ ] declsxomAHowever in

v thevthree parttes would work togeth 1o nnpl ment i, >cidi
urisdiction. Moreover, the State has included lariguage in this a other such agreements ;elatmg to
ation bomdary 1ssue that eXpréssly préserves the positions axms and defenses of both the State and
TIns M.U is only a temporary accommodaﬁon, however --smce it can be termmated on 30 days

ditio the“Band apphed for treatment as a state under the?Non-Pomt Source Program of the Federal

| 'Water Pollution Control Act, 33 U.S.C. § 1329, in 1992. The MPCA opposed the: application, arguing in
“comm EPA that the boundary of’ the ongmal reservatlon no longer exxsts The apphcatwn is still pendmg

o "The Malle Lacs Reservation boundary issue contmuee to bé 4 live Iy controversy that the Staté has been

o fullya dress in administrative: forums such as the ‘BPA's "treatmentas & | state” process because time

st f these: ures do not allow for. adequate presentation of the complex . historical evidence

. fundamental to an analysis and review of Indian treaty disputes. Th ‘courts are much better suited than
admxtustrauve agencles torresolving the complex issues presented in these cases :

, tonContwl ngram negulaxes underground m;ectmn we‘.!s In Minnesota, Class V wel!s are septic tanks
ge and some nmdustnal types of waste. , ‘




~ 2 The "treatment as a state" 1ssue arose as part of an EPA admxmstrattve process where the State had 30
days to"comment™ on the Junsdxctxona] aspeots: :of the Band's apphcauon for treatment as a state to operate
 specific federal progtams in the same manner as the ‘state. within the boundary ofthe ille Lacs Reservation. 2
‘Again, such administrative forums are il suited to decide i ¢s.of ant Indian
reservation. Decldm,g teservation boundary issues mvolves interpretation f Indlan'treattes federal statutes, a
‘broad range of historical documents, -as well as. extensive discovery’ ‘and use of éxpert witnéssés. These are tools

.generally not. avaziablem a 30 day comment penod In addmon, any rewew of EPA's demsmn would be an

cert demed,"lw's ‘c: 275 (1998) | | ‘

When tne ' s;»ue of tne ;,laimed wnimued exxstencc of me 18::5 reservatlon has’ artsen m other areas like

a"'full"and. complete e
' .acuvny w1thm the- d!sputed area lacks clanty

For these reasons__ __the State asks, that thxs Coun rule in Appelkants' behalf and remand the case to thc

fly; tbe' State sauthomy to: regulate’env:ronmemal

Smcefelvafs |

- (651) 2962731 (Votce)
(651)297-1235(Fax |

OV 1ons"?‘ Si 'Federal‘ Water Pollunon Act, 33
); ot 42 US.C. § 7601(d)(2)

‘treatment as a'
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Office of Governor Tim Pawlenty s
9

130 State Cepitol » 75 Rev. De. Martin Luther King Jr. Boulevard + Saint Paul, MN
March 30, 2005
EXHIBIT H
Sue Ellen Woldridge "
Soficitor, Department of the Interior
1849 C Stpeet Northwest
Room 6352

Washingron, DC 20240
Dear Ma, Woldridge:

1 am encloging 8 COpY of 2 1991 letter signed byan employes on behalf of the feld
solicitor. The lotter states an o pion regarding the boundaries for the Mille Lacs Indian
Regervation. 1 respectfully request thet you review and withdraw this letter.

The legal analysis set forth lu the letter is questionable. This opinion also reflected &
subgtantial change in the position previously taken by the Buresu of Indien Affairs, the

Department, aud other federal agencies.

Minnesota's positionhas long been, and remains today, that the 1855 MilleLacs
Reservation was disestablished through subsequeat federal treaties and laws. The State
retaing jurisdiction and regulatory suthority over al] public waters and lands within the
1355 boundaries which are not hald in trust by the federal government for the Mille Lacs

Band.

Unfortunately, the 1991 feld solcitor letter has been impropesly relied upon by
aumerous other fedezal agencies. Asa sesuly, state and local governments ‘o Minnesota
have had to repeatedly address concems from local Jand owners and igsues regarding

appeopriste delineation of state and federal jusisdiction.

Thank you for your congideration of this matter.

Sincerely,
L)
\ =2
Tirc. Pawlenty
Volce: (651) 296-3391 or (800) 667-3717 Fax: {651} 295-2089 TDD: (651) 296-0073 ot (800) 6§57-3598
Web site: hitp:/ /wwawgovemorstate.mn.us ) An Equal Opportunity Employes

Princd on rocyclod paper containing 13% poat sonsumer malselol



StaTE OF MINNESOTA

OFFICE QF THE ATTORNEY GENBRAL

163 STATE CATITOL

LORLEWANSON ~ February 6, 2007 ST ML b s 50

ATTOHNIY QHNURAL

Ms. Jnnics Kolb

Mille Lacs County Avorney

Courthouse Squate EXHIBIT 1
823 Secemd Strakt SE

Milace, Minnctota 86353

Daar Ms. Kolb:

1 thunk you for your leter dated Janoary 16, 2007. L look fotward 0 working with you in
a cooperative epitit to sarve the peaple of this state, You anclose sevaral dopumenis .ancll
expressed ¢oncemn regarding the angoing reservotion boundary digpubes betwesn Mille Lacs
County md the Mille Lags Band.

As you know from your contacts with titls Office over thepnat fow yoars, it has long been
the position of this Office that the Mills Lacs reservation boundadles are limited to the
upproximately 3.000+4,000 acres of land held in twast fov the Band. [ am not sware of my
regson why my, positlon should be ivoonslutent with pasitions of Governots Fuwlenty, Ventura
and Carlson, b of At:oma%: Ceneral Hatch and Humphrey, 1 an not apeak fo the opinion of
Deputy Attorney Gieneral Ken Paterson, whose lptter Iy dated Navember 2, 2006, Naither I nor
Atiomey General Hatch had seen the letier bafers you gent it tome. Deputy Attormey Peterson
rosigned from the Offics in Degpmber of 2006 und so I am urable ta review the opinion with
him.

You refer to several cases currently pending in Millg Lats County, As you know, this
Office has savere budger constraints. Since 1009 the legislutureslashed the budget of this Office
50 many times that it now has o difficult ime mucting the current demands f the state. Indeed,
the Office tn 1909 had 50% more attorneys and stoff than iz has now. As u member of the
MCAA, you ore aware thet T have had lo stietch the budget justio maeet the demnnds of erixninul
appsiiats mattats and sexual preditor commiltrent petiions,

Aggin, thumk you For yaur leter and for bringing your concerns to my attention.

Very truly youm,

BN ) illa§ ot

LORI SWANSON

g Auomey Ganesl
oesr Al Clilbert, Solivitor Claneral *

LRS/ab

AG #170030v]
Facilinig: (§31) 2974188 ¢ TTY: (851) 297-7204 ¢ Yol Ihee Linew: {800} A37-3787 (Vatea), G) 164812 (UTY) & wwweay state nitie
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STATE OF MINNESOTA
Office of Governor Mark Dayton

130 State Capitol » 75 Rev. Di. Martin Luther King Jr. Boulevard ¢ Saint Paut, MN 55155

April 26, 2013

Mr. Tracy Toulou EXHIBIT J

Diréctor

Office of Tribal Justice

United States Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC 20530-0001 S

Re: Mille Lacs Band of Ojibwe Tribal Request for Federal Concurrent Criminal Jurisdiction

Dear Mr. Toulou: '
. _Thi_s_ Ietter responds to your March 12, 2013, notice cogcefning the Mille Lacs Band of
* Ojibwe’s reqquest for Federal concurrent crimiuial jurisdiction over approximately 61,000 acres of
land located in Mille Lacs County.

L Fedé_rgl law states that the United States may accépt concurrent Federal crimir_’lal
* jurisdiction within areas of Indian Country. The State of Minnesota’s longstanding position has

g,

J been, and continues to be, that the boundaries of the Mille Lacs Reservation are limited to.
approximately 4,000 acres of tand held in trust by the federal government for the Mille Lacs
Band.. .
Thank you for your consideration.
Mark Dayton .
Goveétnor
Lo, s .
it V?tﬁtei (t")l) .30}-3400 or (SGQ_) 6573717 Fax: (651) 797-185) : MN Relay (800) 627-3529
Website: http:/ / governorstate.ma.us An Equal Opportunity Emplover

Printedt on recvelvd paper coniaining 135 post covsumer naterial and state government printed



Randy V. Thompson
Nolan, Thompson & Leighton, PLC
5001 American Blvd. West, Suite 595

Bloomington, Minnesota 55437
Telephone: 952-405-7171
Facsimile: 952-224-0647

E-mail: rthompson@nmtlaw.com

Randy Thompson was born on August 27, 1951 and is a summa cum laude graduate of the
University of Minnesota in 1975 and a magna cum laude graduate of William Mitchell College
of Law in 1980.

Mr. Thompson has litigated cases throughout the United States. He is admitted to practice and
has argued before the United States Supreme Court and the Minnesota Supreme Court. Mr.
Thompson is also admitted to practice before the Federal Circuit and the Fourth, Seventh, and
Eighth Federal Circuit Courts of Appeal, the Federal District Courts of Minnesota and the
Eastern District of Michigan, the United States Court of Claims, and various Tribal Courts. He
has been a lecturer at Continuing Legal Education Seminars.

In the area of Indian law, Mr. Thompson has represented the rights and interests of both tribal
members and nonmembers in disputes and transactions with tribal governments, and has
represented tribal officials in internal tribal disputes. He represented the families of nine children
who were killed in the Red Lake School shooting in claims against the School District and the
company providing security planning for the school.

Educational Background:
Augsburg College/University of Minnesota — 1975 Graduate — B.A. Sociology — summa cum laude
William Mitchell College of Law — 1980 Graduate — Juris Doctor — magna cum laude

Professional Employment:
Nolan, Thompson & Leighton, PLC — 1980 to the present with this firm and its predecessors;

partner since 1985
Lindquist & Vennum — law clerk — 1977-80

Courts Admitted to Practice:

United States Supreme Court April 20, 1998
United States Court of Appeals for the 8" Circuit October 21, 1988
United States Court of Appeals for the 7" Circuit April 21, 1989
United States Court of Appeals for the 4™ Circuit February 18, 1993
United States Court of Appeals for the Federal Circuit November 20, 2007
United States Court of Federal Claims August 2, 2006
United States District Court for the District of Minnesota December 18, 1980
United States District Court, Eastern District of Michigan November 7, 1996
Minnesota Supreme Court October 24, 1980

Grand Portage Band of Chippewa Tribal Court
Leech Lake Band of Ojibwe Tribal Court
Standing Rock Sioux Tribe Tribal Court

EXHIBIT K



